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AVAILABILITY OF INFORMATION FROM FEDERAL 
DEPARTMENTS AND AGENCIES 


Part 14—Second Hearing on Amendment of “Housekeeping 

Statute” [Revised Statutes 161 (5 U. S. €. 22)] Proposed 
by H. R. 2767, H. R. 2768, H. R. 2769, H. R. 3497, and 
H. R. 2810 


THURSDAY, FEBRUARY 6, 1958 






Houser or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON GOVERNMENT INFORMATION 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to notice, in the George Washing- 
ton Inn at 10 a. m., Hon. John E. Moss (chairman) presiding. 

Present : Representatives John E. Moss, Dante B. Fascell, and Clare 
Hoffman. 

Staff members present: S. Archibald, staff administrator; John J. 
Mitchell, chief counsel; Paul Southwick, professional staff member; 
Robert Coll, investigator, and Ralph Widner and Jack Howard, staff 
assistants. 

Mr. Moss. The subcommittee will be in order. 

This morning we are resuming hearings on a series of bills amend- 
ing title 5, United States Code, section 22. Before we hear our first 
witness, Mr. Mitchell has asked to be recognized. 

Mr. Mrrcneii. Mr. Chairman, before the witness testifies, I would 
like to submit for the record a number of statements and documents 
which have been submitted to the subcommittee. All the documents 
are in the hearing folders of the members and they endorse H. R. 
2767, H. R. 2768, H. R. 2769, and H. R. 3497. 

Mr. Moss. If there are no objections, the items will be included in 
the hearing record. (See exhibit XII.) 

Mr. Mircueut. In addition, sir, you will recall that at the initial 
subcommittee hearings in July 1957, the American Drug Manufac- 
turers Association indicated they might want to testify. The asso- 
ciation, on November 20, 1957, wrote that they would not want to 
testify at this hearing. May that letter be incorporated in the record ? 

Mr. Moss. If there is no objection, that correspondence will be 
made a part ofthe record. (See exhibit I.) 

Mr. Mircueny. One other point. There was a minor correction, 
from a legal point of view, from the SEC on the citation of Attorney 
General’s opinions. 

Mr. Moss. In their original statement ? 


Mr. Mircuect. In their answer to the subcommittee last April 
(hearings, p. 2612). 
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Mr. Moss. Well, that correction will be made without need for any 
special action. (See exhibit IX.) 

Mr. Mircnety. Thank you, sir. 

Mr. Moss. Do you have any statement you would like to make at 
this point, Mr. Hoffman, prior to hearing your witnesses? 

Mr. Horrman. No. Thank you, Mr. Chairman. 

Mr. Moss. Mr. Fascell ? 

Mr. Fascetu. No statement, Mr. Chairman. 

Mr. Moss. Our first witness this morning is Mr. James S. Pope, 
executive editor of the Louisville Courier-Journal and Times, repre- 
senting Southern Newspaper Publishers Association. 

Mr. Pope, we are very pleased to have you with us this morning. 

Mr. Pops. Thank you, sir. 


STATEMENT OF JAMES S. POPE, EXECUTIVE EDITOR OF THE LOUIS- 
VILLE COURIER-JOURNAL AND TIMES, REPRESENTING SOUTH- 
ERN NEWSPAPER PUBLISHERS ASSOCIATION 


Mr. Porr. Mr. Chairman and gentlemen of the subcommittee, my 
name is James 8S. Pope. Iam executive editor of the Courier-Journal 
and the Louisville Times, and a member of the Freedom of Informa- 
tion Committee of the American Society of Newspaper Editors, whose 
spokesman here will be J. Russell Wiggins. I speak for myself and 
for the Southern Newspaper Publishers Association, whose president 
is Millard Cope, of the Marshall, Tex., News-Messenger. I will sub- 
mit to you a resolution of this association endorsing the subcommittee 
amendment to 5 United States Code 22; I shall not hold each of its 
400-odd members accountable, of course, for everything I say in this 
statement. 

NO PRIVACY INVASION 


I’d like first to make clear our approach to what we call freedom 
of information. Some misconceptions have been circulated. One is 
that editors try to use this Aeetlota to justify invasions of privacy. 
I can only conclude that this is a red herring. Our position has, I 
believe, a clear and simple base: this Government belongs not to its 
temporary custodians—elected or appointed—but to the people; its 
officers and employees have no general inherent right to conceal their 
operation of the public business. We contend that withholding such 
information requires specific justification far broader than mere execu- 
tive whim, or requires specific authorization by statute. We are un- 
willing for official discretion to govern public knowledge. We know 
of nations where it has. 


NO COMMERCIAL ADVANTAGE 


Another false idea is that newspapers are hounding busy public 
men for their own commercial advantage. This is palpably absurd. 
You just don’t sell papers faster with hard news about government. 
I wish you did. Much of it, unfortunately, is dull, and one of the 
incompletely realized goals of responsible journalism is to find a tech- 
nique that will make such news interesting. The newspaper con- 
cerned only with selling a product wastes no time on this I can assure 
you. They use more easily acquired and more glamorous lures. 
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One thing more: I should point out again, as this committee well 
knows, that this conflict between secrecy and access is in no sense a 
political one. We inevitably bump heads with the ins, whoever they 
are in any branch of government, but neither party is without sin. 


INFORMATION CLIMATE CHANGED 


Since I was before this subcommittee some 2 years ago the infor- 
mation climate of Washington has changed. I think your labors are 
chiefly responsible. Legions of once confident little Caesars trying 
to usurp power over public information have at last, and at least, been 
compelled to explain and defend their policies. 

I received just yesterday a letter from Representative Carl D. 
Perkins, whose interest on this field I knew nothing about. He said: 

The work of the Moss committee has been of inestimable service to the 
country. The situation has shown a marked improvement since this committee 
began its most effective work. 

In assessing gains and losses, I think we have to consider two quite 
different levels of this conflict. ; 

On one level we’ve had some success. With your help, many sources 
once sealed away in sepulchral mystery have been restored to public 
view. When we can identify an artificial barrier it quite often can 
be removed. Many small slits appear in the curtain. We welcome a 
new report that secret congressional committee meetings again have 
declined. 

STATE-OF-MIND BARRIER GROWING 


But on another, more elusive plane we face a growing barrier that 
isa state of mind. This is our chief concern at the moment, because 
invisible things can grow so fast. We cannot see it, though we hear 
and feel it. We hear it in the repeated assertion that the people are 
just too frail in mind and spirit to endure reality; that all-wise office- 
holders must decide how much we should know. 

If there be any doubt about the influence of this state of mind over 
our affairs, I refer you to the revelations of the scientific men who met 
in Philadelphia a week ago to wonder together how they can keep 
sientific information in motion. They were told of one such Russian 
scientific document which seven agencies of our Government had 
translated and then stamped secret. None of the seven made the 
slightest effort to ascertain how widespread the information was. 
Asa matter of fact, it had been published in Russia. The scientists 
were told that 50,000 such documents are collected each year. They 
hope now to have them released. 


INHERENT POWER 


I confess that when I hear a claim to inherent power to withhold 
and manipulate an accounting of government stewardship I am mad 
and rebellious. A temporary withholding when delicate affairs are 
in suspense has to be conceded, but that time limitation they have about 
ceased to recognize. On what meat do these Caesars feed? There is 
no truly inherent power in this land except in the people themselves. 
I know of no law granting general powers to control and conceal; 
Tam unaware of any decision creating such power. Where did it 
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come from? Idonot for a moment believe the founders of this Nation 
expected it to be run by unrestrained supermen. They expected the 
opposite. They wrote a charter of government designed specifically 
to protect the people from concentrations of pows er—and there is no 
greater or more dangerous concentration of power in the universe than 
the power to feed men’s minds synthetically. 


NEW YORK TIMES ARTICLE 


I wish the confusion over mastery of government were restricted to 
public servants. An esteemed colleague of mine wrote an anxious 
article in the New York Times the other day about what he called— 


a battle by the executive branch of the Government to defend itself from the 
encroachments of the legislative branch. 


(See exhibit ITT.) 

I do not believe more unneeded tears have been shed in our gen- 
eration. 

If what this subcommittee has done to lift the veils between people 
and government is encroachment, and if nonencroachment means ac- 
ceptance of executive omnipotence, I’d like to enlist in the army of 
encroachment for the duration. 

It is a great pity that reports of the hearings of this subcommittee 
have not been scanned more closely. The state of mind of which 
I spoke pervaded the testimony of one administrator after another 
as they revealed the philosophies and practices they apply to public 
information. And they reveal so clearly for those who will see that 
the real encroachment of our time is by the executive branch on the 
public’s right to behold the public business. 

The article I mentioned had a misleading focus and since it un- 
doubtedly was widely read hereabouts it is quite relevant to our 
exchange today. The writer, I am afraid, demolished a strawman; 
he engaged in a spirited defense of the President’s right to withhold 
the Gaither report. But this right had not been challenged even by 
Senator Johnson, who had requested that Congress be permitted to see 
the report. The real issues were obscured. I believe some of them 
are: 

EXECUTIVE WITHHOLDING POWER 


1. The Preside nt’ s power to withhold in this instance was a quibble. 
The overriding concern, in a society based on an informed electorate, 
was the moral rig! htaee 4 and the wisdom of hiding from the Nation 
a document of such reputed consequence, omitting of course any mili- 

| 


tary secrets it might contain. Tl he need of both the Congress and the 
people to hear the findings of these dedicated Americans, some deeply 
experience in government and defense, cannot be brushed aside as 
a move in some game of encroachment. 

2. The question of separate powers was of small relevance. In this 
extraordinary case any right of Congress to be informed was subordi- 
nate to the crying need of the citizen, since C ongress has other ways of 
getting facts. 

3. The power of the President himself, or even of his Cabinet mem- 
bers, is not the immediate concern. The chairman of this subcom- 
mittee has cited the great oes danger that lies in the instant 
imitation of presidential posture by thousands of junior executives 





le. 
te, 
ion 
ili- 


as 


cant 
ives 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 3327 


all down the line. Their contention now is that all the members of 
the executive household share to a considerable degree the President’s 
supposed power to censor and suppress. 

The failure to recognize these essential issues and discuss them came 
from an unexpected direction. The New York Times, bless it, has 
been our leader in encroachment. I do not have to remind you of the 
proud revelation of official secrets the Times has achieved over and 
over. Most recently that great paper encroached cheerfully on a 
secret the legislative branch wanted to keep—the subcommittee staff 
charges against members of the Federal Communications Commission. 


GAITHER REPORT 


The questions I have raised are those most affected by the Gaither 
matter, and they are questions at the heart of this subcommittee’s whole 
operation. I am one of those who think the Washington Post and 
Times Herald earned a public-service citation for unearthing the gist 
of the Gaither Committee findings. We can see now how essential 
this warning was in arousing full public support for the urgent new 
defense program. ‘The report may be on the alarmist side. I don’t 
know. I don’t want somebody else to tell me whether itis. As a citi- 
zen whose world is being reshaped I want some of the source material 
that goes into the decisions. The whole issue cries out for public 
understanding and public decision. 

Forgive me if I seem to have detoured the statute we want amended 
(5 U. S. C. 22). T believe all of this is extremely relevant. Even 
sputnik is relevant; it flamed across our heavens before anybody could 
stamp it top secret, and so helped to prove once again that until vital 
information reaches the people we cannot mobilize either for war or 
for peace. That mobilization began with the Explorer. I hope it is 
for peace. 

And since we don’t really know how many Pear! Harbors or sputniks 
we can afford, it seems to me you must lead us to a means of avoiding 
ignorance and complacency on a continuous schedule. 


ASNE AND “HOUSEKEEPING” STATUTE 


One innocent statute, now quite aged as statutes go, has been dis- 
torted into an enemy of public knowledge. I don’t know what official 
first transformed this legal lamb into the wolf with the iron mask. 
But I had a small part in exposing the trick, simply by persuading 
Harold Cross, the distinguished New York lawyer you have heard 
and will hear again, to become freedom of information counsel for 
the American Society of Newspaper Editors. It was Harold Cross 
who detected the mutilation that had been wrought upon title 5, United 
States Code, section 22. 

In the ASNE freedom of information report in April 1952 we said: 

As you will find when you read Harold Cross’ brilliant analysis of 
the Federal scene in his report, the germs of the secrecy epidemic lie 
in statutes title 5, United States Code Annotated, section 22, and 
title 5, United States Code Annotated, sections 1001-1011. The clear 
intent of that michievous little statute, title 5, United States Code An- 
notated, was to place upon executives the responsibility for safe- 
guarding their records; but, without any real challenge from Congress, 
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the administrative fraternity has increasingly interpreted this law as 
giving each department head a personal vested right in the news of 
his department * * *, 


And we added: 


Compared with the executive branch, Congress lives in a goldfish bowl; and 
we cannot believe Congress ever intended so grotesque a contrast within our 
system of checks and balances. 

The pertinent language of title 5, United States Code, section 22, is 
known to us all: 


The head of each department is authorized to prescribe regulations, not in- 
consistent with law, for * * * the custody, use, and preservation of the records, 
papers, and property appertaining to (the department). 


INTENT OF STATUTE 


Now I want you to imagine what tornadoes of debate would have 
rocked this Congress in 1789 if the intent of the word “preservation” 
had been to preserve public records from the public. If this statute 
had not aimed merely to provide physical custody of Government 
papers, then title 5, United States dode, section 22, would have been 
saying, in effect: 

“After government actions are recorded, they cease to belong to the 
people; department heads and their helpers have complete discretion 
over them, and must decide when the people can have access or whether 
they have access at all; this decision on where lies the public welfare 
must never be left to the public.” 

I ask you to consider what such a statute would have done to our 
history. How could the Bill of Rights have been adopted if the Con- 
gress at the same time was of a mind to deny the most fundamental of 
all rights—the right of knowledge and understanding without which 
the citizen is an impotent citizen ? 

In behalf of the Southern Newspaper Publishers Association and 
for myself, I urge approval of the subcommittee amendment which 
would say: 

“This section does not authorize withholding information from the 
public or limiting the availability of information to the public.” 

We think such an amendment would only make amends for 170 
years of neglect to make that intention of Congress plain. 

The amendment is for the purpose of clarification; it really adds 
nothing new to title 5, United States Code, section 22. We oppose 
H. R. 2810 and any such amendments that would write privileges of 
suppression into this bill. We do not think a custodial statute can be 
converted into authority to lock away public records any more than 
the custodial status of a banker gives him control of your money. 
Such controls, when essential, should be provided in each case by other 
specific statutes. 

DEPARTMENT OF JUSTICE POSITION 


If you members of the subcommittee were discouraged by what 
seemed to be a united attack against this amendment from the execu- 
tive departments, I want to remind you of the unexpectedly comfort- 
ing statement of the Department of Justice. Attorney General Rog- 
ers wrote the subcommittee—I don’t believe he was Attorney General 
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then, when he wrote this subcommittee in July 1957—asking this sub- 










rf committee to define more precisely the islenaled effect of the amend- 
ment on — 
the authority of the executive departments under this statute to regulate the 
d orderly access of the public to their records. 
ir Now unless he deceived by legal language with a double meaning, 
the Attorney General does not claim title 5 United States Code, sec- 
is tion 22, is authority for withholding information but only for regu- 
lation of the orderly access to such information. In that case the De- 
n partment of Justice certainly cannot oppose the subcommittee’s 
s, amendment which applies only to the assumption of the power to with- 
hold. 
We believe passage of this amendment will do more than clarify 
a routine law. It will be a symbol of the determination of this Con- 
“ gress to put the handling of public business on a saner, more respon- 
” sible basis. 
. ACTIONS BY STATES 
nt I want in closing to cite you a strange development. Federal au- 
- thority, once proud to lead us in freedom and create bulwarks for 
it, is trying to edge behind a veil of secrecy just as the States are 
he marching boldly into the open. 
- California last year passed 60 laws to guarantee free access. Mr. 
i Moss can tell you if his State suffers from open government. Eight 
~ other States, I believe, passed laws to require open meetings or open 
records or both. Similar bills have been introduced in Kentucky and 
- Virginia in the past few days, and probably elsewhere. 
e Fear, gentlemen, has made Washington, D. C. ., its capital. 
of We ask your subcommittee and Mr. Dawson’s parent committee to 
ch take the lead in banishing this fear. 
d You are now perhaps ‘the most important group in Congress. Of 
; course we require studies on missiles and rockets and s satellites, on 
+ chains of command, on revenue and appropriations and economic 
vitality, 
Vs GOVERNMENT OF LAWS, NOT MEN 
10 But what can those committees accomplish in a vacuum of public 
comprehension? The challenge of those who want a government of 
ds men has been too long delayed by those who believe in a government 
nt by laws. It seems to me we've got to destroy once and “for all the 
. complacency-breeding pipedream that daddy always knows best. 
be Maybe you can help achieve a brand new classification for a more 
- enlightened future: top public. 
ey: I have here the resolution of the Southern Newspaper Publishers 
Me Association, signed by the president and the officers and directors. 
Shall I take your time to read this or just put it into the record ? 
Mr. Moss. If there is no objection, the resolution will be made a 
hat part of the record. I don’t think it will be necessary to read it. 
por Mr. Pore. Allright; sir. (See exhibit XII.) 
wrt- : } . 
og- NEWSPAPER WITNESSES 
ral Mr. Moss. Mr. Hoffman, have you any questions you would like 


to ask Mr. Pope? 
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Mr. Horrman. Thank you. 

You were present as a witness when the hearings began, were you 
not, Mr. Pope? 

Mr. Porr. Yes, sir; I was among the first, I think. 

Mr. Horrman. That is to say, we opened with a group of pub- 
lishers, editors, newspaper people. 

Mr. Pore. Yes, sir. 

Mr. Horrman. And we are closing with—I was going to say more 
distinguished and capable witnesses—I will leave that out; you might 
not want to agree with that—of the same group. That is what we 
are doing, isn’t it, Mr. Pope? 

Mr. Porr. I believe I won’t vote on that, if you don’t mind. 

Mr. Moss. I wouldn’t go so far as to say we are closing. 

Mr. Horrman. Anyway the people interested in publishing opened 
the hearings and they are closing them now. 

Mr. Pops. I am sorry, sir—— 

Mr. Horrman. Like if you had a lawsuit, you know you have an 
opening and closing. 

Mr. Porr. Yes, sir. 

Mr. Horrman. There is an opening and a closing for the prosecu- 
tion and in between the defendant gets a chance. 

Mr. Pops. Yes, sir. 

Mr. Horrman. Well, we opened with the publishers and the news- 
paper folks and we are closing with them. That is about it, isn’t it? 

Mr. Porn. I think so. 


IMPORTANCE OF SUBCOMMITTEE 


Mr. Horrman. You made a very fine statement, especially that part 
complimenting the committee. I assume, that, in your opinion, the 
praise was deserved and that the proposed amendment is along the 
line of your thinking. 

Mr. Pore. Well, natur: ally you like to be agreed with, sir. What 
I said about the committee is much more than expedienc y as a witness 
or flattery. 

Mr. Horrman. I didn’t mean that. 

Mr. Pors. I genuinely believe that this committee is in an area 
which, if you have to rank the importance, is right at the top. I don’t 
see how you can be otherwise. 

Mr. Horrman. Anyone that believes in our form of government 
and is informed has no difficulty at all in agreeing with you that this 
is the people’s government. It is as well known as the alphabet, isn’t 
it, or it is supposed to be? 

Mr. Porr. Well, I suppose so. It isn’t used as much as the alpha- 
bet, I am sorry to say. 

Mr. Horrman. It isn’t used as much ? 

Mr. Porr. No. 

COURT DECISIONS 


Mr. Horrman. Have you read Norton’s book—I guess it was his last 
one—on the changes that have been made in the Constitution ? 

Mr. Port. No, sir. About judicial decisions, you mean? 

Mr. Horrman. Yes. 

Mr. Porr. I have read quite a bit about that recently, especially in 
my part of the country. I have not read that book, however. 
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Mr. Horrman. Well, it is a very, very fine book. Of course, what I 
say is only my opinion; it doesn’t necessarily follow that it is true. 
But he shows very conclusively that we have gotten away from the 
kind of government the forefathers wrote and that the Supreme 
Court sustained or approved of during the earlier years. So many 
things weren’t authorized by the Constitution as it was formerly inter- 
preted. I think you realize that, don’t you, or don’t you think so? 

Mr. Porr. Yes, I do. I don’t know whether the Supreme Court’s 
role has changed basically or whether its use of its power has just been 
accelerated, but it would seem to me that the Supreme Court is much 
more active as a force in recreating the whole pattern of the country, 
economically, socially, and politically, in the last few years. It is sort 
of like the acceleration in science. You can go to California now in 
the time it used to take to drive from here over into Virginia. 

Mr. Horrman. It doesn’t follow, though, that the Supreme Court 
decisions are going to give us either more prosperity, contentment, or 
happiness. 

Mr. Pore. No, sir. I simply say that the acceleration of the effect 
of the Supreme Court on our lives worries me. I think it is too fast 
and too active. I am thinking of no specific decision. 

Mr. Horrman. Well, that book and also Richberg’s 1957 book on 
labor relations, both show clearly—it may be assumed, also, I am 
expressing an opinion when I say they show clearly. This is what it 
means to me, not to somebody else. We often state things as a fact 
when maybe they are not facts. 

To go back, they show clearly we have gone way, way away from the 
thinking of the forefathers and the courts up to 1930, let us say, and 
the Supreme Court has legalized so many things that before weren’t 
legal, but there is no way of getting away from it, as I read it. These 
things the Congress has accepted. 

Mr. Porr. Well, Mr. Hoffman, I believe if it is wrong there is a way 
of getting away from it. 

Mr. Horrman. How can you get way from it? 


INHERENT POWER 


Mr. Porr. I say I believe if it is wrong we will get away from it 
because I believe implicitly what I said in this statement: that the 
only inherent power in the country is in the people. I believe if the 
Supreme Court expands or misuses its power that somehow it will be 
frustrated. 

I have been a little amused recently in all of the flag waving about 
supporting the Supreme Court a hundred percent with recollection 
of my younger days in Georgia when prohibition was on the books. 
This was not a Supreme Court decision only; it was a sacred con- 
stitutional amendment and the law of the land in every sense, and I 
never ran across anybody that observed it. So I would say that the 
people might find they have authority over the Supreme Court. 

Mr. Horrman. You say it is the people’s government. Sure. So 
they elect a Congress presumably to carry out their will. Well, then, 
the Congress does the best it can, and the Supreme Court says that 
isn’t the way it should be, not because the Constitution didn’t provide 
for that particular legislation or authority, but because the Supreme 
Court thinks that it isn’t advisable. Do you think this coun is 
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deeper and has become more important lately? As I read the deci- 
sions recently, since 1930, they indicate the Supreme Court is writing 
the law. 

Mr. Poprsr. I did read an article in a law publication the other day 
that our lawyer gave me about what some chap called the sociological 
powers—whatever they are—but he was talking about the philosophy 
of the Court and its approach to legislation and that there certainly 
has been a material change in their thinking about their own func- 
tions. 

Mr. Horrman. Well, the point I was trying to make was that while 
we agree with your expression that this is the people’s government 
and they should operate it, we aren’t doing it any more; the Supreme 
Court is telling the Congress not only what the law should be, but 
they are telling us what it is. What do you get out of that? 

Mr. Porr. Well, people are slow. You know we are just now get- 
ting up into space, and it has been up there several million years. I 
don’t Siw anything to do in our system but have a sort of a faith 
in people, as dumb as they are, by and large. I think as we go along 
if the Supreme Court is out of line, we will find a w ay to get it back, 
T hope so. 

Mr. Horrman. Well, even though the people own the Government 
and the people send the Congress here to write the laws, in your judg- 
ment has the Supreme Court recently been writing the laws, instead 
of the a through their interpretation ? 

Mr. Pore. I don’t in the least bit mind going on record as saying 
“Yes,” I think so. 

Mr. Horrman. That was my thought. 

Mr. Pore. I think so, but I am far from a legal authority, as you 
will find, sir. 

Mr. Horrman. Well, I found that commonsense and fair judgment, 
in the end, was the real law. You could always find a precedent for 
anything. 

Mr. Pops. That is what I was saying. I just don’t think you and 
I should be despondent. We will get things back in line sooner or 
later, I hope. 

COURTS AND INFORMATION 


Mr. Horrman. Your present complaint, as I get it, is that the exee- 
utive department is withholding from the people information that 
they are entitled to because this is their Government ? 

Mr. Porr. Yes, sir. 

Mr. Horrman. And the Supreme Court is changing the Constitu- 
tion, when they have no right to do so, so the Supreme Court is just 
as much in fault as the executive department ? 

Mr. Pore. Well, the Supreme Court, I don’t think—Dr. Cross will 
talk to you some about this—has ever had an opportunity to rule 
clearly on this issue of an inherent power in the executive depart- 
— and I don’t know whether they—well, if the Supreme Court 

‘an control the local school board in Arkansas and can decide what 
C ongress meant, it seems to me probably they would have the power 
to decide how far Executive power goes. Now, I dont know. That 
is questioned by the Executive. But it seems to me there might bea 
slight double standard there: that the Supreme Court has full au- 
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thority to decide about Congress but not about the executive depart- 
ment. 


INFORMATION TO CONGRESS 


Mr. Horrman. Now, getting back to this amendment, do you un- 
derstand that amendment to require the executive departments to 
turn over to Congress or to the public—we ought to separate those, 


Mr. Moss; the right of the Congress is different from the right of the 
average individual. 


Mr. Moss. I think they are quite different. 

Mr. Horrman. That is to say, if this committee asked the executive 
department to tell us something and it does not do it, we can, in the 
subcommittee and the full committee, recommend the issuing of a 
contempt citation, and if the House agrees, then we can cite the 
agency head, the Cabinet officer? Would you go so far as to say the 
President? Well, let’s let it go at the Cabinet officer. 

Mr. Porr. No, sir; I wouldn’t go that far myself. Just out of ig- 
norance, I don’t think that is relevant. I don’t think, in many cases, 
the President’s power—— 

Mr. Horrman. You mean it is irrelevant to this hearing? 

Mr. Porr. I think the misuse of the President’s power occurs below 
his level. Copying an imitation of him is the main danger, as shows 
up in stack after stack of testimony in the subcommittee. 

Mr. Horrman. You think the query as to whether we could cite 
the President is irrelevant? I mean whether we could ask for infor- 
mation. 

Mr. Porr. No; I don’t think it is irrelevant. I just don’t feel com- 
petent to express an opinion on it. Do you think the President 


should have the power to summon you to the White House whether 
you want to go or not! 


Mr. Horrman. How is that? 

Mr. Porr. Should the President. have a right to summon you to the 
White House whether you want to go or not? r 

Mr. Horrman. No, no, that wasn’t it. My point is if we asked the 
President to send us down the Gaither report and he doesn’t do it; we 
cite him for contempt. Have you any idea the Supreme Court would 
uphold the conviction, if he were convicted ? 

Mr. Pore. I don’t know, sir. 
Mr. Horrman. It would be up to them anyway in the end, wouldn’t 
it? 

Mr. Pore. I think that is a very interesting issue and one we may 
face eventually, but it seems to me that in the line of importance this 
is way down. There is the whole mass of withholding with all the 
Inv isible walls and we don’t even know what is being withheld. That 
is what worries me even more than what we do know. I would like to 
clear that out before we tackle the President. 

Mr. Horrman. Well, this amendment, as I understand it— 

This section does not authorize withholding information from the public or 
limiting the availability of records to the public. 

Now what do you understand that means? Does that mean that if 
counsel asks the Secretary of Defense, let us say, to send something 
over, that he must do it? 
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TITLE 5, UNITED STATES CODE, SECTION 22, NOT INFORMATION STATUTE 


Mr. Porr. Well, I can give my feelings about that. I agree ve 
much with Mr. Moss, that a anybody who is going to withhold ‘Informa- 
tion should have the burden of proof that it should be withheld. 

Mr. Horrman. Who is the judge on that? 

Mr. Porr. All this amendment does, in my opinion, is to make it im- 
ossible for anybody to withhold information based on title 5 5, United 
tates Code, section 22. I don’t think it is an information statute, 

Mr. Horrman. Based on what? 

Mr. Porr. Based on title 5, United States Code, section 22. In 
other words, if the President or anybody else is going to withhold 
information, I think it should be because they go to C ongress and get 
a specific statute to permit them to do so because it is vital or bec cause 
they have some other reason they can give that might be persuasive 
and logical. I just think this particular statute “ought to be cut 
loose completely from any information connotations whatever, as far 
as withholding is concerned. 

Mr. Horrman. Do you understand this proposed amendment, that 
this section does not authorize withholding? Do you understand that 
to mean that it requires the giving of information ? 

Mr. Porr. No; I do not. 

Mr. Horrman. Well, that is why I suggested this amendment. 

Here, I want to add this to it: 
nor shall this section be construed as requiring the giving of information or the 
making of records available. 

Is there anything wrong with that proposed amendment? 

Mr. Pors. Read that again. 


NODDING 


Mr. Horrman. You need not nod your head, Mr. Moss; let him 
answer it. 

Mr. Porre. Iam sorry, would you read that again ? 

Mr. Horrman. He wouldn’t be influenced any more than he would 
if you bought his lunch. 

Mr. Moss. I apologize. I rescind the nodding action. 

Mr. Horrman. As being wholly unnecessary. 

Mr. Moss. Entirely unnecessary. 

Mr. Pore. Mr. Hoffman, I am a man a nod has very little effect on. 

Would you read that again? I didn’t hear it. 

Mr. Horrman. Well, you see what I am getting at? 

Mr. Porr. No,sir; I don’t. Read it to me again. 


WITHHOLDING VERSUS GIVING 


Mr. Horrman. All right. Here is the amendment they have: 

This section does not authorize withholding information from the public or 
limiting the availability of records. 

Now the first question was—is that a negative which means the 
affirmative in that the committee can use it and say, look, we have 
got a statute which says you can’t withhold it; therefore you must 
give it. Is that your interpretation of it? 
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Mr. Porr. No, sir; I don’t think so. 
Mr. Horrman. Then what objection have you to this: We are 
getting back to my question. If 1 interrupt you, you tell me. 


Nor shall this section be construed as requiring the giving of information. 


Is there any objection to that ? 

Mr. Pore. I had not thought of that. I am not dodging the ques- 
tion, but I would like to think it through because it seems to me there 
are a lot of implications I am just not ‘prepared to discuss right now. 
Dr. Cross, I think, goes into that very thoroughly tomorrow. He 
is our lawyer and I would rather you take his opinion about it than 
mine. I would take his about it. 

Mr. Horrman. I don’t like lawyers as well as I do average citizens, 
their opinion on things, whether they are right or wrong. 

Mr. Porr. Well, you can’t do without them. 

Mr. Horrman. For instance, if I have an apple here, and my 
chairman, whom I must obey, says you are not authorized to refrain 
from giving that to the witness, does that mean I have to give it to 
you ¢ 

Mr. Pore. During the whole history of title 5, United States Code, 
section 22—and it is almost 200 years old—the only distortion of the 
statute I have ever heard of is the contention that it permits with- 
holding. I have never heard anybody contend that it compels giv- 
ing. I would hate to write into any law something that just seems 
irrelevant. Has anybody ever said that this statute compels you to 
give information ? 

Mr. Horrman. If we get this amendment through, that will be the 
cry, of course. That is “the purpose of it, to compel them. It says 
you can’t withhold. If you can’t withhold, it follows you must, on 
demand, give it. 

Mr. Moss. Would the gentleman yield? 

Mr. Horrman. Yes. 

Mr. Moss. It does not mean any such thing. 

Mr. Horrman. Why don’t you take my amendment? 

Mr. Moss. Because your amendment means a great deal. 

Mr. Horrman. I say it does. It means exactly what it says. It 
doesn’t authorize 

Mr. Moss. Your amendment converts the simple housekeeping 
statute into an information control statute and grants very broad 
authority to withhold. 


CLOSED COMMITTEE MEETINGS 


Mr. Horrman. All right, then let’s get along to another subject. 
What about these executive hearings. Now our committees, when 
we mark up a bill, hold executive sessions. Do you think the com- 
mittee is a part of the Government that has a right to withhold from 
the citizen what goes on here ? 

Mr. Moss. The committees of Congress are governed by the rules 
of Congress and not by provisions of this section. 

Mr. Horrman. Oh, we are talking about basic principles. 

Mr. Porr. When you say “mark up a bill,” that means that you 
talk it over and give the real reasons why you are for it or against 
it? What do you mean by “mark up a bill”? 

21530—58—pt. 14——2 
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Mr. Horrman. Sometimes the real reasons and sometimes an argu- 
ment. 

Mr. Porr. I would like to see those meetings open myself. 

Mr. Horrman. What? 

Mr. Porr. I would like to see those meetings open. If we are go- 
ing to talk about public rights, I think—I wish I had a fine quotation. 
You wouldn’t like a quotation from Woodrow Wilson. 

Mr. Horrman. Now wait a minute, I resent that. 

Mr. Porr. Do you? 

Mr. Horrman. Yes, sir. I would accept an appropriate quotation 
from Woodrow Wilson—and even that December speech by Governor 
Roosevelt, at that time Governor—that 30th of July speec ‘h in 1932— 
you know—there was good advice in it; his promise that if the Gov- 
ernment, like the families, spends more—you remember—it is on the 
road to bankruptcy 

Mr. Porr. Now let me ask you this, since I do not know enough 
about marking up bills. What do you do in there that people 
shouldn’t know? 

Mr. Horrman. That what? 

Mr. Porr. That people shouldn’t know ? 

Mr. Horrman. As far as I am personally concerned, nothing. We 
get together and consider amendments and we argue and we some- 
times express an opinion of other members of the committee. And 
finally we report out a bill or don’t report it out. That is what we 
do. You tell him what you think of it. 

Mr. Moss. I think you have done an excellent job. 

Mr. Horrman.. Will you put that in the record ? 

Mr. Moss. I would, certainly. 

Mr. Porr. With the present size of the news organizations in Wash- 
ington, I don’t know what would happen if the meetings were all 
suddenly thrown open, for who would cover them? I don’t think 
you are in an immediate danger of their being covered. I believe our 
Constitution guarantees what is called exec utive sessions. You can 
have a conference telephone call and confer with your friends about 
anything you want to. I do think there are certain types of congres- 
sional committee meetings where you are actually determining the 
fate of a bill, showing why and what influence is being used on you, 
that ought to be open. 

Mr. Horrman. That ought to what? 

Mr. Porr. That ought to be open. 

Mr. Horrman. Would you have them all open? 

Mr. Porr. Well, I just don’t know. If you want to tell John Moss 
what you think about him, I would like to be there, but I wouldn’t 
insist on it. 

Mr. Horrman. Well, it might be something to print, but it wouldn’t 
be informative. 

Mr. Porr. It wouldn’t be nonlibelous either, would it ? 

Mr. Horrman. I don’t believe that immunity extends to committee 
hearings. 

Now, seriously, the committees, as far as the Government is con- 
cerned, we are talking here about another branch of the Government, 
telling the folks what goes on, because it is their Government. Now 
is there any reason why congressional committees —for instance, over 
in the Senate they hold executive sessions. They say it is executive 
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business. I do not know what they do there unless they swap post 

office or something, but do you think that all those should be open? 
Mr. Pore. I have a report that shows two-thirds of the committee 

meetings of the Congress are now open. Only a fraction over one- 


third would be closed. So I would say the two-thirds indicates that 
they ought to be open. 


Mr. Horrman. The other third? 
Mr. Porr. Yes. 


Mr. Horrman. Well, the reason for the secrecy, as I get it, is you 
have too much pressure brought upon you. I mean a man doesn’t 
act freely. 

DANGERS OF SECRECY 


Mr. Porr. I think you get too much pressure when you act in 
secrecy. ‘That is when you can get pressure. 

Mr. Horrman. When you are acting secretly ? 

Mr. Porr. Yes. You invite people in sometimes, don’t you, to 
testify secretly on the bills? 

Mr. Horrman. Yes; the armed services and folks like that. 


Mr. Porr. I would say this: I am delighted to see this curve 
= 


e going 
up on open meetings in Congress. I think if we can keep things 


opening up a percentage point a year, I will settle for anything that 
keeps the curve up. When I first bumped into it a few years ago 
the curve was going down. I don’t think we can do all of this over- 
night. I think if this subcommittee will stay in existence and keep 
fighting, gradually we will push back more and more obscurity, but 
I certainly don’t expect it overnight. 

Mr. Horrman. We all realize, of course, when mistakes are made 
naturally we try to cover them up or minimize them. That you will 
never get away from no matter what legislation you write. Inasmuch 
as Congress can always get information to which it is entitled by con- 
tempt methods, if it is right, I can’t see why we should go so far 
as to write legislation requiring the executive departments to tell 
everything. 

In your judgment, must there be somewhere some authority to de- 
termine what should be secret and what shouldn’t ? 

Mr. Porr. Yes, I certainly think so. 

Mr. Horrman. Where do you put it? 


BURDEN OF PROOF 


Mr. Porr. I say, again, that the burden of proof on what should 
be secret in our system ought to be on the people that think it ought 
to be secret. Let them, case by case and department by department 
and area of news by area of news, prove it should be secret and get 
legislation to cover it. 

‘Mr. Horrman. From the press I gathered the statement that fre- 
quently witnesses before the Senate committees. let us say, go so far 
and then they say, well, we don’t want. to tell this, and the committee 
doesn’t press them. Have you any objection to that procedure ? 


Mr. Pore. I wouldn't undertake to judge the committee’s dise retion 
in that, no, sir, 
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Mr. Horrman. Do you think we can write legislation, overall legis- 
lation, which will make a fixed rule as to when an executive officer 
should disclose information ? 


OBJECTIVE OF AMENDMENT 





Mr. Porr. I don’t know. I certainly don’t think this amendment 
comes anywhere near that field. I think this amendment 
is to prevent a statute that has been misused as an information statute 
from continuing to be misused. I don’t think it provides opening 
information, necessarily, or closing information, but I think it is 
the idea to make a start on it. I really believe in the symbolic 
effect of this. If this committee just does this one thing and Con- 
gress just takes back a little of the power I think it has surrendered 
to regain access to information, that will be helpful in pushing back 
some of the other restrictions. I would say we are a long way from 
a statute that would guarantee everything being open. 

Mr. Horrman. Well, of course, we have the rule of the House, you 
know, that I can go over and put in a privileged resolution, if I want 
to know something that the departments are doing down there and 
within 7 days they have to answer. We don’t use it very often, but it 
isthere. You don’t think that is sufficient ? 

Mr. Pore. I don’t know, sir. You are speaking of an intricate 
operation, a daily operation of the Government. I just don’t know 
enough about it. 


BURDEN OF PROOF 


Mr. Horrman. Well, I agree with you that this is the people’s Gov- 
ernment and they ought to operate it insofar as they can, but it seems 
to me someplace, somewhere along the line some elected or appointed 
official must pass upon what information is to come out, and I don’t 
know how you are going to write a broad general rule to cover it. 

Mr. Pore. Well, I don’t either, but I think we can push back. The 
official has been passing on it over here, say, with a broad area of deci- 
sion and I mala like to get him back over here where he is restricted 
to a much smaller area. I think this is an evolutionary process. 


GOVERNMENT 





NEWS 


Mr. Horrman. Here is another statement you made: I think it is on 
the first page. 

Another false idea is that newspapers are hounding busy public men for their 
own commercial advantage. This is palpably absurd. 

Don’t you know of any newspaper fellow who is making his ware 
more saleable by keeping after public individuals ? 

Mr. Pore. Oh, you can sell a few papers on the street occasionally, 
maybe, with one story. As I said, I wish that were true. I wish peo- 
ple were so interested in information about government that it built 
up big circulations. Except for the New York Times—which is built 
up by such a multiplicity of factors that I couldn’t list them—outside 
of Washington, where you have your national Government, papers 
aren’t sold with that type of news. They are sold with things that 
are much easier to come by than fighting the executive departments. 
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All of this impetus, this battle by the A. S. N. E. and others, to get 
access to news is not by the circulation departments, and, to my knowl- 
edge, it hasn’t added one subscriber to the Courier J ournal in the 8 

years I have been at it. 

Mr. Horrman. I don’t understand you to mean that you want sensa- 
tional news just to sell newspapers, regardless of its value. 

Mr. Porr. No. I say that those who are interested are not doing 
itto increase circulation. 

Mr. Horrman. But it does happen, for example, you have one news- 
er in Washington that prints a column that apparently is hounding 
public men and throughout the country they sell papers by hounding 
public men. Don’t you know anything of that kind happening ? 

Mr. Porr. No, sir; I don’t believe so. 

Mr. Horraan. W ell, you read the last section of the Washington 
Post this morning? 

Mr. Pore. Sir? 

Mr. Horrman, I say that a certain column in the Washington Post 
this morning is a fair example of it. I don’t know how many public 
men of high standing and good character are referred to in there. 
Now, so far as I can read it, the only purpose that can be accom- 
plished is the sale of a newspaper. 

Mr. Porr. I would be glad to have some statistics on this, because 
I don’t believe many of them are hounded. Most public men, in my 
experience, are hi nding out the type of news you are talking about 
in statements and speeches and interviews and press conferences. In 
other words, the saleability of the Washington Post, in my opinion, 
would vary only fractionally, based on the breaks we have made in the 
last 5 or 6 or 8 years in information barriers. 

Mr. Wiggins will be on the stand tomorrow and can tell you about 
this. The sale of the Washington Post is based on comprehensive 
reporting of what goes on in government, but as fine a paper as it is, 
there is not a considerable amount of it even today that represents 
somebody crashing through the barrier. 

Mr. Horrman. Younever held public office, did you 2 

Mr. Porr. No, sir. 

Mr. Horrman. Well, you will reverse your opinion, I predict, if 
you ever do. 

Mr. Porr. There has never been any demand for me to run. 

Mr. Horraan. You don’t mean that that is a necessary qualification 
ofa public officer , do you! ¢ 


Mr. Porr. No. 


RESTRICTION ON GIVING 


Mr. Horrman. That is all, Mr. Moss. I agree with the general pur- 
pose of this amendment, but my only thought is you are trying here 
to turn a statute by a negative provision, into an affirmative Tequire- 
ment that the executive departments shall give out this news. ‘Then 
there is the other difficulty—it is extremely difficult to write ‘legisla- 
tion which will do what you want; that is, the dissemination of 
information that the people should have without harm to the welfare 
orsecurity of our country. Don’t you agree? 

Mr. Porr. Yes, I do. And I certainly welcome your support for 
the general principle because I think, as the Republican member of 
this committe e, you are a very important man on it. 
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Mr. Horrman. Well, I am one-third of it, regardless of the im- 
portance. But, for your information, I drafted a bill for information 
at one time that went through the House but got stuck in the Senate, 

That is all I have. 

Mr. Moss. Mr. Fascell ? 

Mr. Fascetu. I don’t have any questions, Mr. Chairman. 


NEW YORK TIMES ARTICLE 


Mr. Moss. Mr. Pope, I want to thank you for your statement and 
for the compliment to the committee. 

I have just had an opportunity of reading the New York Times 
article referred to in your statement. I find one claim here: 

In this long executive legislation struggle, the last word has invariably gone 
to the President, with the backing of the Supreme Court. 

That statement is completely without foundation, because the staff 
has found no instance where the Court has ever spoken—certainly not 
where they have backed the President, and certainly not where this 
right, or claimed right, has ever been tested. 

Mr. Pore. I regret having brought up that article because I have 
the greatest respect and affection for the man who wrote it of almost 
anybody in the newspaper field, but because he is so important and 
his paper so important, I do think it is a dangerous piece. 

Mr. Moss. Well, I share the respect for the individual who wrote 
the article and I am just amazed that he should have made such a 
statement. 

I do thank you for your support of the legislation and for your 
statement. 

Mr. Pore. Thank you for your patience. 

Mr. Moss. Mr. Clark Mollenhoff, Washington correspondent for 
Cowles Publications, representing Sigma Delta Chi Professional 
Journalistic Fraternity, is our next witness. 


STATEMENT OF CLARK MOLLENHOFF, WASHINGTON CORRESPOND- 
ENT FOR COWLES PUBLICATIONS, REPRESENTING SIGMA DELTA 
CHI, PROFESSIONAL JOURNALISTIC FRATERNITY 


Mr. Mottennorr. This is a little unusual role for me here. I would 
much rather be over there at the press table than here where Mr. 
Hoffman can get a crack at me, in light of the grilling he gave the 
other witness, but I will proceed and hope I don’t get too many shots 
taken at me. 

I am a member of the American Bar Association. I am a member 
of the National Sigma Delta Chi Committee on Freedom of Informa- 
tion, and am appearing at the request of Chairman V. M. Newton. 
The Sigma Delta Chi in its convention at Houston, Tex., last Novem- 
ber 13 through November 16, endorsed the amendment of title 5, 
United States Code, section 22, as provided by legislation introduced 
in the House by Representative John Moss, Representative William L. 
Dawson, Representative Dante B. Fascell, and Representative Abra- 
ham Multer. 
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The amendment provides that this statute for the “custody, use, 
and preservation” of records shall carry the following passage: 

This section does not authorize withholding information from the public 
or limiting the availability of records to the public. 

The Sigma Delta Chi feels the record is ade uately clear that the 
statute has been confused and misused by the Government agencies. 
We feel that administrative action would be a totally inadequate 
and ineffective method of curbing the misuse of this housekeeping 
statute, and that the only means of putting this law in perspective is 
for the Congress to speak clearly and firmly as orotidel in this 
amendment. 

We are well aware that there are some records which executive 
agencies may have some good cause to hold confidential. It is our 
feeling that these problems are either covered by specific statute, or 
could be covered by such special laws as the laws which make income- 
tax matters secret. 

The executive agencies are actively opposing legisaltion which 
would prevent use of these laws as authority for arbitrary secrecy. It 
is understandable why many of them would oppose this amendment. It 
will remove a shield which they have found to be convenient cover when 
the revelation of Government records might prove embarrassing. It 
has been a catchall authority for secrecy as they have interpreted it. 

We feel that if there is good cause for holding certain records 
confidential, the case should be made before the Congress and specific 
authority granted. 

JUSTICE DEPARTMENT POSITION 


The Justice Department has declined to support Sigma Delta Chi 
in its efforts to obtain action on title 5, United States Code, section 22, 

and a matters where we feel that executive secrecy is present. 

V. M. Newton, Ted Koop, and I went to the Justice Department on 
January 13, 1958, and met with Deputy Attorney General Lawrence 
E. Walsh on this problem. 

Under questioning from Chairman Newton, Judge Walsh conceded 
there is misuse of the so-called housekeeping statute in withholding 
information from the public. However, Judge Walsh declared he 
hoped this problem could be corrected by administrative action rather 
than a change in the law. 

Chairman Newton and Ted Koop both interposed a vigorous objec- 
tion to this course on two basic grounds: 

1. It has been almost impossible to get effective administrative 
changes in the past, even when one agency 1s concerned, and the changes 
faght here would involve every Federal agency. 

Even if effective administrative changes were made, it would 
“ty ieaaatbie for a new agency head to change them back again. 


TREASURY RESTRICTIONS 


I cited the great difficulty in getting administrative action in the 
Treasury Department to bring the handling of tax- exempt institu- 
tions out in the open. It has “been 5 5 years since top officials agreed 
With this reporter that there is no justification for the secrecy on 
applications for tax-exempt status and on the tax returns of such 
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organizations. This administration agreed with the past adminis- 
tration, but nothing happened. For years, no one would take the 
responsibility for going ahead and doing something. Even after 
Treasury approved removing secrecy in this area, the Justice De- 

artment stalled and suggested on that matter that the law be changed, 
t has taken the prodding of the Moss subcommittee for 2 years to 
get the executive branch to officially approve the opening of applica- 
tions for tax- -exempt institutions, and this is despite the fact that they 
agreed in principle over this whole period of time. 

It would take 50 years to persu: a: coax, prod, and herd the various 
agencies into a position where they would voluntarily restrict them- 
selves from using the housekeeping statutes as authority to hide 
records. 

CONGRESSIONAL ACTION 


Sigma Delta Chi feels that the purpose of title 5, United States 
Code, section 22 must be stated by Congress to prohibit further dis- 
tortion of this law by Federal agencies. 

Sigma Delta Chi takes the position that the housekeeping statute 
(5 U.S. CG. 22) was written by the Congress to make executive agency 
heads responsible for kee ping and preserving Government records for 
the use of the public and Congress. The statute did not intend that 
public records were the priv ate property of those temporarily hold- 
ing office, or that this law was meant to authorize them to hide public 
records in vaults or locked file cabinets. 

The Congress wanted to make executive agencies responsible for 
the c ustody, use, and preservation of records. 

Only this last month, a three-member Sigma Delta Chi committee 
was told by a Justice Department lawyer that perhaps the Congress 
inserted the word “use” with the broad intention the agency heads 
have authority to allow use or prohibit use of Government records. 
No law was cited to support this view—only the opinion on a possible 
theory. 

This theory is totally incompatible with the legal research done by 
Harold Cross, the counsel for the American Society of Newspaper 
Editors. It is also inconsistent with the operation of a democracy. 


KEYWORDS OF STATUTE 


I have outlined here the keywords of the statute as defined in 
Webster’s dictionary because various agencies have used different 
words for their reasons for withholding information. Although the 
term “use” and its misinterpretation has been the one most generally 
used, some have claimed that custody gave them the right to withhold 
records. 


Custody: (1) A keeping or guarding; also, the state of being guarded or 
watched. (2) Judicial or penal safekeeping; specifically, as to persons; im- 
prisonment. 

Use: (1) To make use of, especially habitually or customarily; as, to use 
diligence in business. (2) To convert to one’s service; to avail oneself of; to 
employ; as, to use a plow, a chair, a book. Synonyms: Use, employ, utilize 
means to make serviceable. Use suggests availing oneself of a thing as a 
means of instrument to one’s end; employ, the use of a person or thing that 
is idle, inactive, disengaged, or the like; utilize, the discovery of a profitable 
use as of employment for a practical purpose. 
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Preserve (preservation): (1) To keep from injury or destruction; defend 
from evil; protect; save. (2) To keep intact; specific: (@) To keep from decay- 
ing, (0) To can, pickle, or the like, for future use. (3) To maintain; retain; as 
to preserve silence. 

If the word “use” can be construed as authority to withhold some 
Government records, then it is authority to withhold any or all public 
records in the absence of a special law requiring publication of a 
specific type of record. 

If the executive agencies have the unqualified right to restrict the 
use of public roads under the housekeeping statute, then there is no 
inherent right to examine the records of Federal agencies. We are 
totally at the mercy of those who are elected or appointed in this all- 
powerful executive ‘branch. 

If this is so, then there is no obligation on the part of the office- 
holder to keep the people informed, unless Congress writes a specific 
law ordering the disclosure of the type of information sought. 

Such a theory of government is inconsistent with democracy. It is 
inconsistent with the idea of a free press. It is a theory that no 
political figure could preach at election time, and it is one that should 
not be practiced or condoned between elections. Appointed officers 
certainly shouldn’t be allowed to act with such disregard for the in- 
tent of the statute, and the principles of democracy. 


INFORMATION FOR CONGRESS 


If Congress does not act to amend title 5, United States Code, sec- 
tion 22 to prohibit the withholding of information, then Congress is 
reducing itself to a rather third-rate division of Government. A 
few committees of Congress, including this one, still fight to retain 
the congressional function as a check against an all-powerful execu- 
tive branch. However, it would seem that many in Congress are 
totally unconcerned about the erosion of congressional power. 

Congress allows the executive branch of the Government to whittle 
its investigative power by a doctrine of executive secrecy which states 
Congress is entitled to final decisions of the executive branch, but has 
no real power to go behind those decisions to determine the facts. 
Congress is entitled to only what the executive branch feels the Con- 
gress should have. 

Congress has allowed the so-called housekeeping statue to be 
warped and twisted into an almost unqualified right of the executive 
to withhold Government records from the public. 

The Congress beats its chest and calls itse Hf the great guardian of 
the people’s rights—the check against the dictatorial tendencies in- 
herent in any all-powerful executive. Periodically, congressional 
committees have probed into our executive branch and have per- 
formed in a manner which merited the title of “Guardian of the 
People’s Rights.” But for the most part, congressional leadership 
has not lived up to its responsibility. It is time that the Congress 
stops being a third-rate division of Government, and insists on the 
right to write the laws and have them properly administered. We 
feel a good place to start is on’ title 5, United States Code, section 22, 
by immediate passage of H. R. 2767. 

Mr. Moss. Mr. Hoffman, have you some questions? 
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Mr. Horrman. Well, Mr. Mollenhoff, I have the utmost respect for 
your ability i in all these things that are of good quality, but when you 
say a third-rate Congress, I wonder if we have come to a parting of 
the way. 

Mr. Mortrennorr. Mr. Hoffman, this refers to the Congress, not 
to you as an individual. 

Mr. Horrman. I know, but it is a body which I have the honor to 
be in, 

Now, what, in your opinion, is 

Mr. Mortennorr. What, in my opinion, is the encroachment of 
the executive branch? Now I recall a number of years ago—— 

Mr. Horrman. When you wrote a most excellent story. 





STEELMAN SUBPENA 


Mr. Motiennorr. I recall a number of years ago that you were 
quite concerned about this problem yourself, when. it happened to 
be things were switched around a little bit politically, and I think 
that this is a common tendency. I think that you are also concerned 
now, but it may be a matter of degree. 

Mr. Horrman. You remember what I said when we subpenaed Mr. 
Steelman, Advisor to the President, and the President said no. We 
just quit; right? Do you remember? 

Mr. Motiennorr. Yes. The case of Mr. Steelman is an area that 
may be questioned, but I think that too many of the committees of 
the Congress have been sitting up here and ws ailing about not getting 
information from the executive branch, but doing nothing about it. 
They must force the issue. Over a period of 20 years or more there 
has been a gradual limitation on the investigative powers. During 
the period when the Democrats were in power, representatives up 
here were saying that they could not get into the executive branches, 
that the all-powerful Executive was becoming a dictator. 

Mr. Horrman. There was a bunch of us always said, well, he is 
our President. 

CONGRESSIONAL REFUSALS 


Mr. Motitennorr. Then there is always a group in the Democratic 
Party who would defend this. There were others who would ride 
the fence, so to speak, under both circumstances. 

At the present time we have a situation where in the period of the 
last 4 or 5 years we have had at least 7 or 8 committees of the Congress 
that have written reports in which they have commented on the fact 
that they could not get access to. Feder al information in the executive 
agencies, which they felt clearly they should have. Now in some 
cases they were barred from getting into the quasi- -judici ial agencies, 
the so-called independent agencies, ‘and they backed down on that. 

I don’t think that one committee of the Congress writing one report 
does any good in this area. The Congress has to realize that if it can’t 
investigate it has no power to legislate. I think that the case of 
McGrain vy. Dougherty makes this point. I recall that you were 
having some problems with the Government Operations Committee 
several years ago. In fact, I think I got my first real initiation into 
McGrain v. Dougherty as a result of some investigative work 
you were doing, involving some reports that were drawn up by the 
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committee which you headed at that time, or at least some work that 
was done by some of the people on your staff. 

You were very much in favor of the idea. I think at that time you 
quoted W. oodrow Wilson, too. You had gone into Woodrow Wilson’s 
comments on congressional government. 


OBJECTIVES OF AMENDMENT 


Mr. Horrman. But listen, Clark, isn’t this true: Now we will all 
agree it is a people’s government. We will all agree that this statute 
has been misused, as will any other statute that we write into law, so 
far as it is possible, by the executive departments when they w ant 
to cover up. They are not going to tell their shortcomings with any 
more speed or alacrity. Now, isn’t that true? 

Mr. Moriennorr. Essentially that is true. We should not arm 


them, but we should try to take from them the broad power to 
withhold. 


Mr. Horrman. Where there should be disclosure ? 

Mr. Mottennorr. Yes. Now, amending statute, this does not allow 
me to walk into an agency and get the tax returns. 

Mr. Horrman. That isa special statute. 


DEPARTMENT OF JUSTICE REFUSAL 


Mr. Mottennorr. That is right. It is my feeling, and I am sure 
it is the feeling of most of the “other people who have testified, that 
special statutes such as Section 55 of the Internal Revenue Code on 
Income Tax Laws, can be written in other areas. 

You have at the present time legislation which will cover almost 
all of the fields. We went down to the Justice Department and asked 
the Deputy Attorney General if he would go to the various agencies 


and draw up a list of the areas that they felt should be protected from 
general public scrutiny. 

Mr. Horrman. What did he say? 

Mr. Motiennorr. He said “I wouldn’t want to do that because it 
would be presumptive of me to ask other agencies.” So that is where 
we were left on that one. 

What we wanted was someone who would say specifically what they 
had to protect. 

RESTRICTIVE AREAS 


Frequently they bring up this problem of trade secrets or financial 
reports requested by the Federal Government. There are statutes on 
the books right now that will cover this area. 

You get into the secur ity area. You have plenty of statutes on the 
books that cover the security area. You have personnel files and you 
have statutes on the books which will cover the personnel files. There 
may be other areas. 

The thing we are asking is where are the other areas, let’s have the 
justification for restrictions. 

Mr. Horrman. That is what I am asking, because I don’t know of 
anyone that is more anxious to prod these executive agencies when they 
misuse this than your humble servant. 
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Mr. Mottennorr. I think that the personalities involved in the vari- 
ous investigations are quite immaterial to the basic principle. 
Mr. Horrman. Tell me what it is. 












CONGRESS VERSUS EXECUTIVE 


Mr. Morttennorr. The basic principle is that as long as you people 
up here on the Hill pass laws, and they take them down on the other 
end of Pennsylvania Avenue and administer them as they see fit, 
you are not passing laws at all. All you are is a bunch of puppets up 
here. You pass laws, and they take them down there and interpret 
them as they please. Then, when you want to investigate to see wheth- 
er they are ranning it properly, they tell you they have executive 
secrecy which reaches from the President all the w: iy down to the 
lowest member of the executive family, and you can’t find out what 
they say to each other 

Mr. Horrman. Unless we ask some reporter who knows it, and we 
publicize it on the floor. 

Mr. Motiennorr. But this is inconsistent with what you expressed, 
and I am sure you feel the same way. I am sure you felt that way 
when you were quoting Woodrow Wilson a few years ago relative to 
the necessity of the Congress to have information; I think there was 
one quote which stated, in effect, it is not only important that 
Congress investigate; it is important that they talk very much about 
their investigations, because this is the only way the people can be 
informed. It is more important today than it was 170 years ago, be- 
cause then ¢ 




















Government was small enough that you might be able to 
cover it all. Today, as far as reporting in Washington is concerned, 
you almost have to specialize on one department to comprehend it 
at all. 

Mr. Horrman. Now you went down to Rogers to try to get some 
information about leoi lation and you di n't get it. “He woul In’t 


tell you. Now, what would you suggest as special statutes with those 











we have like the income-tax statute. ai securities, and the boverl 
others? 





SPECIFIC AREAS OF RESTRIC 
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Mr. Motiennorr. [ can’t think of any others. That is why I say 
that the departments ahs uld come up and tell vou what they think is 
important, and if you agree with them that it is importan 


Mr. HorrMaAn. ed in on each oce: 1sion ? 
Mr. Mi LLENHOTF. Not on each ( casion, but in each area. In other 












words, if there were no income-tax law at the present time providing 
for secrecy they could come up here and make their case on this point 
to you. If the Congress in its wisdom saw fit to pass this legislation, 
then at that point aa ‘re could be no argument. The Congress had 


seen fit to go along with it. 

Mr. Horrman. Th at is to say, as to secrecy, you would have a statute 
similar to the one in the income-tax business. 

Mr. Motienniorr. You could have one on this specific area. 

Mr. Horrman. On what, for instance? 

Mr. Motuennorr. Well, if there were something in the Civil Aero- 
nautics Board—financial reports in the CAB, for instance—that was 
not covered under the present law in a way that the CAB and the Com- 
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merce Department felt was proper, they should be up here telling you 
what their problem was. 

Mr. Horrman. Should you write legislation ? 

Mr. Mottenuorr. I think you should write legislation on the specific 
thing, like today we have the tax statute. 

Mr. Horrman. Well, CAB, for instance, would you say they 
shouldn’t tell us anything, that that would be too broad ? 

Mr. Motitennorr. No; you would write it to cover a specific area. 
Financial reports filed by airlines could be considered trade secrets, 
and they could be considered as confidential, but you would then be 
taking it up one point at a time. 

Mr. Horrman. And they would have to justify it ? 

Mr. Motiennorr. They would justify it. I don’t think there would 
be any argument on that because each of them would have the oppor- 
tunity to come up here. If that were the case with regard to the pro- 
posed amendment, I would think that instead of objecting to it they 
should be coming up and saying we have 2 or 3 areas we think we need 
coverage on and we would like to lay them before this committee, and 
we would approve this if we could get this coverage. I think that is a 
reasonable point. But if it is just opposition because title 5, United 
States Code, section 22, is a convenient umbrella 

Mr. Horrman. It is the only thing they got. 

Mr. Motienuorr. No; it isn’t. 

Mr. Horrman. What else do they have there? 

Mr. Motiennorr. Well, they have the income tax, but I don’t have 
the statutes here. 

Mr. Horrman. My understanding is that they always go back to 
George Washington and one of these Executive orders. Basically, that 
is what they do, don’t they ¢ 

Mr. Motiennorr. Well, they go back pretty far on the question of 
the broad general power of the Executive to withhold. That is a 
different problem. One is relative to the housekeeping statute, another 
relative to the so-called doctrine of separation of powers, which has 
been misused and which has no support in law. 





OBJECTIVES OF AMENDMENT 


Mr. Moss. I think all in the world we are doing here is removing a 
couple of crutches that have been used for too many years. 

Mr. Horrman. Misused. 

Mr. Moss. We want them to come in and ask now for the specific 
authority to withhold specific information. At the present time they 
rely on title 5, United States Code, section 22, and I think it has con- 
tributed greatly to the attitude that they are within their rights to 
withhold anything, at any time, without ere the withholding. 
This amendment, we hope, only requires the justification to withhold. 
Mr. Motienuorr. That is right. 


GIVING OUT INFORMATION NOT REQUIRED 


Mr. Horrman. Of course that is what they are doing. The only 
statute or practically the only one they can cite which gives them any 
support at all, and then those executive orders following on it, is that 
statute and they are misusing it, I agree with you. My only difficulty 
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in supporting this bill is, as you put it, grows out of the fact where it 
states that the statute does not authorize withholding, which, as I con- 
strue it, means that they must give it. 

Mr. Fascetu. That is not a proper construction. 

Mr. Horrman. All right, then I am just completely wrong about 
it. 'That isthe way they will construe it. 

Mr. Motiennorr. Mr. Hoffman, there are a number of laws. [ 
cannot cite them, but I believe Mr. Cross has them and he will set 
out specifically the statutes 

Mr. Horrman. Those specific statutes, of course, but we mean 
generally. 

Mr. Motiennorr. Generally there is no law on this subject and [I 
don’t feel there should be a general law. We feel that in each in- 
dividual case they can come in and make their point. The Congress 
has gone along with them in the past where they have made a reason- 
able case. 

Mr. Horrman. Don’t you construe this language. that it does not 
authorize withholding information from the public or limiting the 
availability to mean that they must disclose it ? 

Mr. Motiennorr. No; it means that you cannot rely on this statute, 
It merely means that this cannot be used. It creates a situation similar 
to the situation you have in a county courthouse, where you have the 
dockets and everything available this is what I feel should prevail 
in most of the departments of government. Unless there is a specific 
statute on the books, you can come into your county courthouse and 
say, “I want to see the docket,” or, “I want to see the file.” There may 
be a few things they won’t let you see. 

Mr. Horrman. Clark, if you get this amendment, this section does 
not authorize withholding information and you said that when you 
wanted to get some information on a tax return, you will find the 
statute that expressly denies the right to that. Now you have two. 
You have one that says you can’t withhold and 








PURPOSE OF AMENDMENT 


Mr. Mo.tienuorr. No; this merely makes it necessary that the 
official keep the records and preserve those records so that they are 
not destroyed. I think that is all it does and that is all we want 
it todo. We don’t want to make it a withholding statute. We don’t 
want it to be an information statute. We just say keep those records 
in the office. We believe that we have an inherent right to those rec- 
ords in the office unless you have a specific statute that says we can’t 
have them. 

Mr. Horrman. In all of the Government offices ? 

Mr. Motitennorr. We believe that we have a right to them unless 
there is specific authorization to withhold them. 

Mr. Horrman. Unless what ? 

Mr. Motiennorr. Unless there is a specific authorization. I think 
Congress probably has a little broader right on some things than we 
do. I would not presume to feel that we have the right to go down 
before a decision comes out, or something like that, and request that 
it be given to us. 

Mr. Horrman. Well, we are not in disagreement with the pur- 
pose of that statute originally or the fact that it is being misused. 
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Mr. Mottennorr. Well I don’t think we really have any disagree- 
ment at all. 

Mr. Horrman. It is how to fix it that bothers me. 

Mr. Mottenuorr. I think if you would use your influence with the 
various agencies, sir, to get them to come down here and lay on the 
line what the areas are— 

Mr. Horrman. Oh, yes. That will solve the whole thing? 





ATTEMPTS TO GET INFORMATION 
















Mr. Moutenuorr. I have tried to find this out for years. I would 
go in and say, “what do you have to hide in this agency and what 
are your reasons.’ 

But this is a very difficult thing, from a practical standpoint. You 
go into an agency and one of the first things that they will pull out of 
the book and throw at you will be the “housekeeping” statute. Then 
there is an Administrative Procedure Act statute that has broad 
language in it. They pull this out and when you prove that it would 
be rather silly to take this position publicly, they retreat a little bit. 
They usually retreat to the broad, general executive powers, claim- 
ing they don’t have to say anything “about any conversations or com- 
munications exc ept final decisions. I think this is quite absurd. 

If I have the right to tell you the final decision—well, look what 
position the Congress would have been in when investigating the 
tax scandals if Mr. Caudle had been able to say “Here is the decision 
that we made in the handling of this tax case; it is none of your 
business what I said to Mr. Gray, what I said to Charlie Oliphant 
and the Internal Revenue Service or what anyone said to Gruen- 
wald.” I guess Gruenwald wouldn’t come under this; he was just 
a supergovernment. 








CONGRESSIONAL DEMANDS FOR INFORMATION 








Mr. Horrman. You need not worry about the ability of the con- 
gressional committees because we can always get at them if we want 
to, but it is the newspaper boys and the average citizen that ean’t 
get anywhere. 

Mr. Mottennorr. No, you don’t get at them. 

Mr. Horrman. We can if we want to. I mean if we are de- 
termined enough, we can. 

Mr. Mottenuorr. Well, then, for a period of years no one up 
here has been determined enough. 

Mr. Horrman. That is right. 

Mr. Moutiennorr. And if people are not determined enough and 
let their power slip away from them, under those circumstances I 
don’t see how anything less than third rate or second rate applies 
to those individual cases. 

Mr. HorrmMan. Now you are saying we are third rate. 

Mr. Mo.tiennorr. Well, under those circumstances that is true. 
You have to put forth your best effort. 

Mr. Horrman. Then you get to where the fault is our own? 

Mr. Motienuorr. I think that much of the fault falls right in the 
lap of the Congress of the United States. 
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Mr. Horrman. Good, good; that is where it is. We don’t lack the 
courage ; we just lack the inclination. 

Mr. Mouienuorr. You have to do something about it. No one else 
is going to look out for your rights. 

Mr. Horrman. And the prodding from the press is always helpful. 

Mr. Motiennorr. We are delighted to do it. 

Mr. Horrman. How enjoyable it is. Well, I don’t know of very 
many of the Congressmen that are deeply worried about it. 

Mr. Motiennorr. I am afraid of that. 

Mr. Horrman. You see, our people know us better than you do 
sometimes. 

Mr. Mottennorr. I am afraid of that. If the trend continues, 
pretty soon you will be a fourth-rate or fifth-rate Congress and there 
won't be much sense, really, in coming to W ashington. You can 
handle things from the district then. The Executive will take care 
of things for you. 

Mr. Horrman. It will be a relief to know that it is the press that 
keeps us instead of Walter Reuther. 

Well, I think that the press is just as responsible as the Congress 
and I think you know it and you will admit it now, won’t you? 

Mr. Motienuorr. I think that this is true. 


DECLINE OF CONGRESSIONAL POWER 


Mr. Horrman. The power of the press is far greater than that of 
the Congress now in PR peiaa public sentiment and getting through 
legislation. 

Mr. Motiennorr. This is one of those problems that is so deep it 
is difficult to make it glamorous enough to get the kind of national 
attention, attention from the public, it should have. Yet I believe 
that, if the public, generally, were aware of what has happened, the 
Congress would have a great deal more support. Over a period of 
years a few excesses in congressional committees here and there have 
put congressional committees in a very poor light. So, when they try 
to get information, they have practically no support from the public. 
That is one of the unfortunate things that has happened. 

Mr. Horrman. That is, again, our own fault ? 

Mr. Mottennorr. That is. The Congress did not—— 

Mr. Horrman. The Congress or the committees. 

Mr. Motitennorr. The Congress and the committees found no way 
to police themselves. They w vaited until they had gone to the point 
where they were, in a few cases, in disgrace. Then “the public had a 
very low regard for them and they haven't been in a position to do 
their own job properly since. That is my opinion. 

Mr. Horrman. That isall I have. 

Mr. Moss. Mr. Fascell ? 

Mr. Fascetu. I have no questions. 


INFORMATION FOR: CONGRESS 


Mr. Moss. Well, I find myself in very complete agreement with you, 
particularly when you say that the Congress is becoming a third-rate 
partner or branch of the Government. Tf the record shows anything, 
it shows that we permitted the vacuum and it hasn’t remained 4 
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vacuum too long. The Executive has moved in increasingly, claimin 
such broad rights and authority that if Congress permits it to stan 
unchallenged I think we will have given up any opportunity to effec- 
tively discharge our responsibilities. 

Now, if we accept the theories, the principles, that are laid down 
in the Attorney General’s memorandum, which accompanied the May 
17, 1954, letter, then I think the Executive and the Executive only has 
the right to determine the type of information that the Congress is 
to receive from any agency of Government for purposes of legislating 
or investigating. I don’t think that that doctrine can stand un- 
challenged. I don’t think it has any basis in law. I think it is 
one thing that can destroy representative government. Certainly 
there would be no coequal branches of Government. 

Mr. Motiennorr. Well, I feel that Congress, with all of its faults, 
is the one place that we can depend upon to get information from 
Government. I feel that it is a little erratic sometimes. But when I 
go to a Government agency and ask for information and there is a 
difficulty in getting it, I eventually get it but not because they have 
any particular fear of Joe Doakes, reporter, coming down there. I 
know that if I have a good case they have some fear that I will come 
up to the Moss committee or some other committee and say, Mr. Con- 
gressman, look at what those scoundrels did down there.” If I have 
a good case the Congressman is liable to say something about it, and 
they won’t look so good. I know it is the power of the Congress more 
than any power of the press that keeps the press in a position to get 
information. 

Mr. Moss. I am not going to condone congressional executive ses- 
sions as a general practice, but I have been in some executive sessions 
which were covered more thoroughly in the press than some of the 
public sessions of the committee. 

Mr. Horrman. One thing more, Clark. I want to say, Mr. Chair- 
man, in the time that I have been here I have never had an occasion 
when I was unable to get information from the executive departments, 
whatever may be the attitude of the Congress as a whole or its actions 
asa whole. Ultimately they always tell me because they know you 
go over on the floor and you spill it and they would rather sort of get 
it softened up than to have it come over there, and that is because of 
the power of the press. It isn’t what you say there in the reading of 
the Congressional Record; it is what these reporters send back home. 


SNYDER REFUSES INFORMATION 


Mr. Moss. I would invite you, Mr. Hoffman, to join with me in a 
request now months old to Mr. Murray Snyder over in the Depart- 
ment of Defense for access to some information. 

Mr. Horrman. Access to? 

Mr. Moss. Access to. 

Mr. Horrman. Put out what you want to know. 

Mr. Moss. I don’t want him to tell me what is in it; I want to see 
What is in it for myself. 


Mr. Horrman. He is not sure you will not go snooping around the 
rest of the stuff. 
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Mr. Moss. I won’t give him that assurance. 

Mr. Horrman. With Mr. Mollenhofi’s characterization of the Con- 
gress, I can understand that he might be a little slow about it. If you 
will write out ona paper what you want to know—— 

Mr. Moss. I am not going to make an issue of this one; I am just 
going to keep needling the ‘gentleman. 

Mr. Horrman. I have one coming up from the Labor Department 
pretty quick. 

Mr. Moss. If they don’t give it to you, you let us know. 

Mr. Horran. If they don’t give it to me, 1 will spill it on the 
floor. Ifthe reporters pick it up, vou will get it. They are more afraid 
of the press than they are of the Congress. 

Mr. Moss. I do want to thank you for your statement. It is very 
helpful. 

Mr. Motzennorr. Thank you. 

Mr. Moss. The next witness is Mr. John W. Cragun, who is here 
representing the American Bar Association as chairman of the com- 
mittee on the Code of Federal Administrative Procedure. 

Mr. Cragun. 


STATEMENT OF JOHN W. CRAGUN, WASHINGTON ATTORNEY, 
REPRESENTING THE AMERICAN BAR ASSOCIATION AS CHAIR- 
MAN OF THE COMMITTEE ON THE CODE OF FEDERAL ADMIN. 
ISTRATIVE PROCEDURE; ACCOMPANIED BY CHARLES A. HORSKY, 
CHAIRMAN, SPECIAL COMMITTEE ON LEGAL SERVICES AND 
PROCEDURES 


Mr. Cracun. Mr. Chairman, I have with me Mr. Charles A. Hor- 
sky, of Washington, also representing the American Bar Association. 
He is chairman of the special committee on legal services and pro- 
cedures, of which committee I also am a member. 

[ appear here on behalf of the American Bar Association and in 
my capacity as chairman of its special committee on Code of Federal 
Administrative Procedure. The policymaking arm of the American 
Bar Association is its house of delegates, a body representative of the 
entire _ profession of the U nited States. “At its February 1956 
meeting, the house of delegates adopted a resolution part of which 
deals with the question of public information, reading as follows: 


ABA INFORMATION RESOLUTION 


2. Resolved, That the American Bar Association sponsors the enactment of a 
comprehensive Code of Federal Administrative Procedure which will, among 
other features: 

1. Pustic INFORMATION.—Provide more adequately and effectively for public 
information on the administrative process, including— 

(a) Broadening the requirements concerning publication of rules, statements 
of policy, interpretations and instructions, but providing appropriate means for 
authorizing short form or alternative methods where desirable. 

(b) Broadening the requirements concerning the publishing of orders and final 
opinions, or in the alternative making them available for public inspection. 

(c) Requiring that no agency rule, statement of policy, or interpretation of 
statute intended to have general application or effect and required by a statute 
or rule to be published shall, in any particular case, be a basis for a sanction or 
a ground of decision unless previously so published; provided that this shall not 
preclude the formulation of ad hoc policies or interpretations arrived at as a 
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result of particular proceedings if clearly within and relevant to the issues thereof. 

(d) Developing the Code of Federal Regulations in order that it may be made 
still more useful for public informational purposes. 

The foregoing resolution seeks, of course, the affirmative require- 
ment of public information in matters affecting individual and public 
rights which are determined by Federal agencies, whereas the legisla- 
tion now before this committee is more directly concerned with remov- 
ing obstructions or excuses now availed or for refusing to make those— 
and perhaps other—matters publicly available. While the American 
Bar Association has not as yet taken occasion to pass upon these spe- 
cific bills, or as to the policy inherent in their broadest aspect, still to 
the extent these bills would remove impediments to the accomplish- 
ment of the objectives upon which the Americ an Bar Association has 
expressed itself, the association endorses them and supports their enact- 
ment. 

ABA OBJECTIVES 


The policy which the American Bar Association supports in the field 
of public information is only part of the objectives which it seeks in 
the proposed Code of Federal Administrative Procedure, by which we 
hope Congress will review and expand the rights accorded the indi- 
vidual who becomes entwined in the agency determination of his rights, 
whether by case adjudication (the ] olite word for lawsuit tried by an 
agency instead of a court), valemeking (the polite word for statutes 
enacted by an agency instead of by ¢ onggress). or judicis al review (the 
polite word for the function of the courts in seeing to it that the agency 
does not transcend the powers ac orded to it by the Congress or abuse 
the rights granted the individual by the Constitution or laws of the 
United States). Manifestly, public availability of rules, statements 
of policy, intepretations, and instructions; publishing opinions and 
orders, or at least permitting their inspection; and holding no man to 
a rule, policy, or interpret: ition to which he is denied advance access 
are of the very essence in maintaining the administration of justice 
by the agencies on a high level. 

Mr. Chairman, we are aware that the agencies themselves have been 
increasingly conscious of the need for general public acceptance of 
their fairness and essential high purpose int carry lig OUL the public 
duties with which they are charged. In the realm of procedure, the 
President’s Conference on Administrative Procedure subjected some 
of the agency methods to intense self-analysis. The Hoover Commis- 
sion studies added further to the knowledge of this field. We have 
hopes that the agencies themselves will join fully in the move to put 
their procedures he yond suspicion, so that their essential governmental 
work will enjoy the enhanced public acceptance which comes not merely 
from integrity in doing the public’s business, but integrity which is 
demonstrable. 


ABA ENDORSEMENT 


To the extent that a statute such as title 5, United States Code, 
section 22%, can be availed of by a worried administrator to deny 
weeee to matters properly within the scope of the rulemaking and 
adjudication functions of an agency, and hence properly within “reach 
of the public to the same extent as congressional or court proceedings 
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would be, just to that extent is it essential that it be made plain that 
that act is not a shield for quite any matter that might embarrass the 
particular administrator. ‘To the extent that these bills would bring 
about better public information in line with the resolution of the 
American Bar Association which I first quoted, that association heart- 
ily endorses them. 

Thank you, Mr. Chairman. 

Mr. Moss. Thank you, Mr. Cragun. 

Mr. Fascell, any questions ? 

Mr. Fasceiu. No questions, Mr. Chairman. 

Mr. Moss. Mr. Mitchell ? 

Mr. Mircuety. No questions. 

Mr. Moss. Well, I want to thank you for your statement. I think 
it is going to be very helpful in the general debate and discussion of 
this bill on the floor of the House. I have no questions because I find 
myself in very definite agreement with you. On behalf of the subcom- 
mittee, I thank you for the statement. 

Mr. Cracun. Thank you, sir. 

Mr. Moss. At this point, the subcommittee will recess until 10 
o’clock tomorrow morning. 

(Whereupon, at 11:50 a. m., the subcommittee recessed, to recon- 
vene at 10a. m., February 7, 1958.) 
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AVAILABILITY OF INFORMATION FROM FEDERAL 
DEPARTMENTS AND AGENCIES 


Part 14—Second Hearing on Amendment of “Housekeeping 
Statute” [Revised Statutes 161 (5 U. S. C. 22)] Proposed 
by H. R. 2767, H. R. 2768, H. R. 2769, H. R. 3497, and 
H. R. 2810 


FRIDAY, FEBRUARY 7, 1958 


House oF REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON GOVERNMENT INFORMATION 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to recess, in the George Washing- 
ton Inn, at 10 a. m., Hon. John E. Moss (chairman) presiding. 

Present : Representatives John E. Moss (chairman), Dante B. Fas- 
cell, and Clare Hoffman. 

Staff members present: S. J. Archibald, staff administrator; John J. 
Mitchell, chief counsel; Paul Southwick, professional staff member; 
Robert F. Coll, investigator; and Ralph Widner and Jack Howard, 
staff assistants. 

Mr. Moss. The subcommittee will be in order. Mr. Mitchell has a 
Pe Will you state it at this time, Mr. Mitchell? 

r. MrrcHe.y. You will recall at the subcommittee hearings on July 
27, 1957, Mr. Chairman, you made the following statement: 

This morning the general counsel for the Department of Commerce called and 
because of an emergency in the Department, asked that he be permitted to appear 
at a later date and that permission has been granted. 

I submit for the record a letter dated January 31, 1958, to you as 
chairman, giving additional Department of Commerce views and ask- 
ing not to appear. 

Mr. Moss. It will be made a part of the record at this time without 
objection. (See exhibit ek 

Mr. Horrman. Mr. Archibald gave Mr. Carlson a statement here 
including several items that haven’t been in the record. Will you put 
those in # 

Mr. Mrrcnet.. Everything but the one you have in your hand is in. 

Mr. Horrman. All the rest are in ? 

Mr. Mircuett. Yes, sir. 

We have a letter to Hon. Eric A. Johnston, dated January 11, 1958, 
signed by President Dwight D. Eisenhower. May this be submitted 
for the record ? 

Mr. Moss. Is there objection to the request? If not, the letter will 
bemadea part oftherecord. (See exhibit V.) 
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Our first witness this morning is Mr. J. Russell Wiggins, executive 
editor of the Washington Post and Times Herald, representing the 
American Society of Newspaper Editors. Mr. Wiggins. 


STATEMENT OF J. RUSSELL WIGGINS, EXECUTIVE EDITOR, WASH- 
INGTON POST AND TIMES HERALD, REPRESENTING THE AMERI- 
CAN SOCIETY OF NEWSPAPER EDITORS 


Mr. Wieers. Chairman Moss and members of the committee, my 
name is J. R. Wiggins. I am vice president and executive editor of 
the Washington Post and Times Herald, and vice president and mem- 
ber of the board of directors of the American Society of Newspaper 
Editors and a member of its freedom of information committee. 

The statement which I make in support of an amendment to title 5, 
United States Code, section 22, is made in behalf of the American 
Society of Newspaper Editors, at the direction of its president, Vir- 
ginius Dabney, editor of the editorial page of the Richmond Times- 
Dispatch, and in conformity with a declaration of prine iples adopted 
by the membership of the society at its meeting in San Francisco last 
July. With the consent of the chairman, I would like to place in the 
record this declaration of principles which, among other things, in- 
structs the officers of the society to seek by appropriate means to 
further the right of citizens to know about their own Government, a 
right in the protection of which the amendments to title 5, United 
States Code, section 22, have been proposed. 

Mr. Moss. If there is no objection to the request, the declaration 
of principles will be made a part of the record at this point. 

rhe document referred to above is as follows :) 


A DECLARATION OF PRINCIPLES BY THE AMERICAN SOCIETY OF NEWSPAPER EDITORS 


The American people have the right to know, as the heirs of Magna Carta, 
the inheritors of the privileges and immunities of the English common law, 
and the beneficiaries of the freedoms and liberties guaranteed them by the 
Constitution and the Bill of Rights of the United States. 

To exercise this right citizens must be able to gather information at home or 
abroad, except where military necessity plainly prevents; they must find it 
possible to publish or relate otherwise the information thus acquired without 
prior restraint or censorship by government; they must be-free to declare or 
print it without fear of punishment not in accord with due process; they must 
possess the means of using or acquiring implements of publication; they should 
have freedom to distribute and disseminate without obstruction by government 
or by their fellow citizens. 

The members of the American Society of Newspaper Editors, as citizens, 
partake and share in this right to know in their own names; and, as editors, 
reporters, and writers they act, besides, as agents and servants of other citizens 
whose right to knowledge they invoke. They are, therefore, twice concerned 
and doubly alarmed by measures that threaten the right to know, whether 
they involve restrictions on the movement of the press to sources of news and 
information at home or abroad, withholding of information at local, State, or 
Federal levels, or proposals to bring within the purview of the criminal statutes 
those who do not place security of the Nation in jeopardy, but whose only offense 
is to disagree with government officials on what may be safely published. 

The officers and directors of the American Society of Newspaper Editors 
are authorized and instructed by the members of the society to resist by all 
appropriate means every encroachment upon rights so indispensable to the 
exercise of their profession, so essential to the liberties of every free people 
and so inseparable from all the other rights essential to self-government. 
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Mr. Wicarns. The statute which we wish to have amended (5 U.S.C. 
92) states simply: 

The head of each department is authorized to prescribe regulations, not in- 
consistent with law, for the government of his department, the conduct of its 
officers and clerks, the distribution and performances of its business, and the 
custody, use, and preservation of the records, papers, and property appertaining 
to it. 

The amendment which we wish adopted consists of the addition of 
this language: 

This section does not authorize withholding information from the public or 
limiting the availability of records to the public. 

This additional language has been proposed and it is supported by 
the American Society of Newspaper Editors because departmental 
usage has corrupted and distorted the plain meaning of the statute 
initially adopted in 1789 and has put upon it a construction which in 
our opinion is inconsistent with the meaning of the statute, utterly 
incompatible with the views of the legislators who framed it, irrec- 
oncilable with the principles of the first amendment, and inconsistent 
with the right of citizens to know about the conduct of their Gov- 
ernment. 

James Pope, speaking on behalf of the Southern Newspaper Pub- 
lishers Association, has addressed himself to this point. Harold 
Cross, special counsel to the ASNE, will touch upon the legal aspects 
of this a itute later. I speak not as a lawyer, but as a layman. 


KEY WORDS OF STATUTE 


The law authorizes regulations for “the custody, use, and preser- 
vation of records, papers, and property. It has become, through pree- 
edent and practice, authority for the withholding, the concealment, 
and the prevention of the use of records, papers, , and property. It 
is not, in our opinion, possible to read into the language of the statute 
the authority that has been asserted under it. We can find no such 
meaning in the word “custody,” which means only to keep and to 
guard. Nor is it possible to read into authority to regulate the use 
of papers an injunction to government to prevent the use of papers 
by withholding them or concealing them. 

The statute does not say that authority is to prevent the use of 
papers; it implies, rather, that the regulations in view were to have 
as their object the use of papers. Even the word “preservation” can 
hardly be construed to mean concealment of papers. [ff official papers 
are not to be available to any citizen for any purpose, preservation, 
itself, would be somewhat futile. 

If secrecy and concealment were the object sought by the statute, 
that. object: certainly could have been made clear “and unmistakable 
by draftsmen who customarily said what they meant and meant what 
they said. A single phrase would have done the trick. The legisla- 
tors of 1789 could have inserted, following the words, “custody, use, 
and preservation,” some such plain words as “and concealment.” 
They did not do so. We are justified in assuming that they did 
not do so because they did not intend to authorize concealment. 

James Pope has suggested that you imagine the tornadoes of debate 
that would have rocked Congress in 1789 if language explicitly 
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providing secrecy had been put forward in title 5, United States 
Code, section 22, in 1789. 

The Congress that passed this statute, was the Congress that 
passed the Bill of Rights. It was the Congress that passed the first 
amendment. The legislative history of that debate, like that of 
title 5, United States Code, section 22, is not of itself as revealing 
as it might be, so far as what transpired on the floor of the House, 
itself. ‘The annals do not tell us all we would like to know about 
the discussion that preceded adoption. 


MEANING OF FREE PRESS 


We know, however, what the Members of that Congress meant by 
freedom of the press. We know that the term had come to mean, 
to them, a whole complex of popular rights, residing in the whole 
body of the American citizens. It meant more than just the absence 
of licensing (which is what it meant in Blackstone’s time in England), 

It meant more than mere exemption from prior restraint which is 
what it meant in England in the 17th century. It meant that whole 
collection of immunities that had emerged after historic struggles to 
end licensing, open the doors of the House of Commons, put an end 
to star chamber proceedings, remove taxes on knowledge, stop pro 
ceedings for seditious libel and otherwise obstruct popular access to 
information. 

The rights involved included, and began with, the right to get 
information, and went on to embrace the right to print without prior 
restraint, the right to print without fear of punishment for harmless 
publication, the right of access to printing materials and the right 
to distribute. 

When they passed the first amendment, they were trying to prevent 
all the evils that had hampered the spread of knowledge in time past. 

In the language of Judge Cooley : 

The evils to be prevented were not the censorship of the press merely, but 
any action of the Government by means of which it might prevent such free 
and general discussion of public matters as seems absolutely essential to pre 


pare the people for an intelligent exercise of their rights as citizens (2 Cooley’s 
Constitutional Limitations, eighth edition, p. 886). 


INTENT OF CONGRESS 


That the very Chamber which passed the first amendment and which 
passed title 5, United States Code, section 22, thoroughly understood 
access to information as a part of freedom of the press is made clear 
in the debate on the Tucker resolution in September 1789 which would 
have barred the press from the floor of the House. Three distin- 
guished members spoke against the proposal. Mr. Hartley thought 
it involved an attack upon the liberty of the press. Mr. Madison, 
to quote the annals, “thought it improper to throw impediments in 
the way of such information as the House had hitherto permitted.” 
Mr. White was “friendly to the practice of publishing the debates, 
because it conveyed useful information,” (annals, pp. 919 and 920, 
September 1789). 

These views were in harmony with those of the leading men of 
the time. 
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James Madison, later, compressed his view in a single sentence of 
a letter he wrote to W. T. Barry, in which he said: 

A popular government without popular information or the means of acquiring 
it, is a prologue to a farce or a tragedy, or perhaps both. 

Thomas Jefferson, whose demand for a bill of rights helped bring 
oné into being, said : be 

My own opinion is that government should by all means in their power deal 
out the material of information to the public in order that it may be reflected back 


on themselves in the various forms into which public ingenuity may throw it. 
(The writings of Thomas Jefferson, Ford memorial edition, vol. XIX, p. 121). 


James Monroe expressed a widely held view when he said : 


To the people every department of the Government and every individual in each 
are responsible, and the more full their information the better they can judge 
the wisdom of the policy pursued and the conduct of each in regard to it. (James 
Monroe’s seventh annual message). 

These views are typical of those of the leading statesmen of the 
time. Even George Washington, whose views frequently have been 
cited in support of Presidential powers to withhold information, upon 
one occasion said : 


Concealment is a species of misinformation * * * (The Presidents and the 
Press, James Pollard, p. 30). 


MEANING OF STATUTE 


It is conceivable that men who viewed access to information as the 
very foundation of democratic government, the essence of republican 
institutions, and the basis of freedom of the press, could have be- 
lieved it wise, at the same time, to expressly authorize the officers of 
the new Federal Government to conceal, withhold, and maintain in 
secrecy the public records and papers of the new Government ? 

It seems most unlikely that to these men “custody, use, and preser- 
vation of the records, papers, and property” of the Government, could 
have meant “concealment, withholding, and secrecy”; that the lan- 
guage could have implied, to them, denial of information. 

A proposal to accomplish such a secret purpose, if there had been 
such a proposal, surely would have precipitated a controversy so great 
that the legislative history of the bill would have filled volumes. There 
was no such debate over title 5, United States Code, section 22, there 
was no controversy in committee, there was no report of controversy, 
there was no storm in the public papers, there is no mention of such 
an issue in the papers of Madison or his colleagues. 

There was no history-making debate over title 5, United States 
Code, section 22 because it was not a history-making statute, it was 
not a history-making bill, it was not a history-making proposal. If 
it had proposed secrecy, it would have been history making. But it 
didn’t. It was just a housekeeping statute and, as such, raised none 
of the great issues that would have aroused Madison, Jefferson, Mason, 
and the rest of the statesmen who put so much trust in popular rights 
to information. 

The language of the amendment now proposed will make it clear 
that it still now is just a housekeeping statute. 
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HOFFMAN PROPOSAL 


I would like to address myself or a moment to language proposed 
in H. R. 2810, the amendment proposed by Representative Clare E, 
Hoffman whose work on this committee has been so helpful in un- 
covering many problems. In addition to the language proposed by 
H. R. 2767, Representative Hoffman would add: 

Nor shall this section be construed as requiring the giving of information or 
the making of records available where such action would endanger the national 
security, or unreasoanbly impair the efficiency of Government operations, or 
result in unfair advantage to any person, or disclose the source of information 
given an agency or official of the United States in confidence. 


NOT PUBLIC RECORDS BILL 


In any piece of legislation, describing public records and providing 
for uniform access to them, language such as this certainly would be 
in order. If Congress were to pass a general statute providing that, 
but for stated exceptions, all the records and papers of Government 
must be open to public inspection, as many States already have, it 
would be essential for Congress to state the exceptions. A very diffi- 
cult task that would be, too, in view of the number and variety of 
situations in which withholding of information has been already 
authorized by Congress. 

This bill, however, is not a general records bill. This bill does not 
amend, alter, or modify countless st itutory provisions for secrecy; 
it does not affect all the military secrecy obtaining under Executive 
Order 10501 and other Executive orders; it says nothing about the 
powers that inhere in the President, under the Constitution. 

The committee bill is not a records bill. All this legislation does 
is to announce to agencies of Government that title 5, United States 
Code, section 22, is not to be used as authority for withholding infor- 
mation. It does not say anything about numberless other statutes 
that may be used as authority for withholding. <A catalog of the cir- 
cumstances under which withholding is authorized, under the circum- 
stances, is not necessary or wise, and I am afraid that the compilation 
of such a catalog would overtax the ingenuity of even this committee, 
within the time it has had to devise a cats talog. 


OBJECTIVES OF AMENDMENT 


This bill is a very modest attack upon secrecy in the Federal estab- 
lishment. It is a very timid beginning. It attempts to set right the 
distortion of a single statute. 

Modest as it is, tentative as it is, timid as it is, it is worth doing. 
It is worth doing, not just because it is worth confining executive pre- 
rogative to the plain meaning of the |: aw, in this particular instance. 
It is worth doing because the passage of this amendment will be a 
sign and a symbol of congressional purpose and intent, a mark anda 
monument of congressional recognition. It will be construed and it 
will be rightly construed, as a disclosure of congressional awareness. 
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REVISION OF ATTITUDE 


Congress, by this simple amendment, will help alter a climate in 
which secrecy is becoming pervasive in the Federal establishment— 
suffocatingly pervasive. It will not bring in a millennium of dis- 
closure and candor. It will not transform practices that have been 
growing up since the First World War. It will not revolutionize the 
habits of a lifetime. 

It will help, however, to make known the intent of Congress, with 
respect to this statute in particular, and with reference to the unauthor- 
ized use of withholding authority under the mistaken use of other 
statutes. The passage of this amendment will say something to ofli- 
cials, and something to the people, about the philosophy of Congress. 
It will tell the country that Congress in 1958 thinks as Congress 
thought in 1789; that it believes now, as it believed then, that the 
people have a right to know about the transactions of their own Gov- 
ernment. 

Thank you. 

Mr. Moss. Thank you, Mr. Wiggins. Mr. Hoffman? 


LIMITATIONS ON RIGHT TO KNOW 


Mr. Horrman. Mr. Wiggins, going along, as practically everyone 
does, with the thought that this 1s the people’s Government and that 
the people have a right to know what is going on, do you not realize 
that right is not an absolute right? 

That is to say, there must be limitations upon it? 

Mr. Wicerns. I suppose there are no such things as absolute rights 
where they come into conflict with some other right. But to the extent 
that the very foundations of government in the democratic society are 
the rights of the people, I think the right to know comes as close to 
being indispensable as any right you can describe. 

Mr. Horrman. No more indispensable than the right to free speech 
or press ¢ 

Mr. Wicerns. No. 

Mr. Horrman. It would be extremely difficult to fix a priority of all 
of our rights, wouldn’t it, to list them as first, second, or third ? 

Mr. Wicerns. I think it is impossible to separate them. They are all 
related together. 

Mr. Horrman. That is, a free press, but you can’t print everything 
you want to. 

Mr. Wiaarns. The rights of the press are limited by other people’s 
rights. 

Mr. Horrman. And all these rights which on their face seem to be 
absolute are circumscribed or limited by the rights of other folks; 
are they not ? 

Mr. Wicerns. Certainly. 


MEANING oF “USE” 


Mr. Horrman. Now, I listened to what you had to say and it seemed 
to me that, boiled down, it is your opinion this statute was, as you say, 


merely a housekeeping statute, that is, a statute that had to do with 
the custody 
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Mr. Wicerns. Use and preservation of papers. 

Mr. Horrman. If you are going to use them, would “use” be con- 
strued to limit that use to the people who had control ? 

Mr. Wiaerns. It seems to me not, in the absence of language ex- 
pressly saying so. One might construe the word “use” to mean they 
were intended for use by people, citizens, everybody—— 

Mr. Horrman. Citizens, too? 

Mr. Wicerns. I would think so in the absence of a declaration to the 
contrary. 

INTENT OF STATUTE 


Mr. Horrman. I understand you to mean by your testimony that this 
statute, if I was to administer it, merely meant I should have custody 
of these documents, whatever they were, keep them safe, control 
them—would I just use them, assuming I am the whole department? 

Mr. Wicerns. I think the statute is silent on the question of dis- 
closure, saying nothing about information to be disclosed or not dis- 
closed. It is merely a housekeeping statute. Congress didn’t say in 
the statute what many of the officers of the Government seem to think 
it said: That it authorized the departments to conceal documents, to 
withhold. 

I think it did not address itself to this problem. 


NECESSITY FOR “USE” 


Mr. Horrman. Then the word “use” in there is superfluous, isn’t 
it? Or what does it mean, in your opinion ? 

Mr. Wicarns. I think it means what it says, that the documents were 
to be kept so they might be used. 

Mr. Horrman. By whom ? 

Mr. Wieacrns. I assume by persons in government and citizens else- 
where who had proper occasion to use them. I don’t think the statute 
runs to defining questions of withholding, but contents itself solely 
with housekeeping matters, that items might be kept so they could be 
used. It neither compels nor prevents disclosure. It doesn’t say who 
is to use them or who is not touse them. It would be silly to keep them 
if nobody was to have access to them, I think might be inferred. 

But I don’t think the framers of this statute intended to settle ques- 
tions of disclosure or withholding. They were merely trying to define 
proper discretion in the departments to keep and preserve and have 
custody of papers. 

Mr. Horrman. If that is true, and I have no quarrel with your con- 
struction of what the purpose was, you don’t need that word “use” in 
there; that is just some lawyer’s folly in putting it in. We wouldn't 
need it, if we accept your view, would we? 


INTERPRETATION OF “USE” 


Mr. Wicerns. I am not sure exactly what other utility is in the 
phrase. But I think it suggests that the papers of the Government 
are conceded to have a value and an importance and, therefore, need 
to be preserved and that the agencies of Government need authority 
to preserve them and keep them in custody for use. It is a natural 
enough usage, I think. 
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Mr. Horrman. It is your opinion that the statute means something 
more than conferring the duty of custodian upon whoever administers 
them ? 

Mr. Wicerns. No; it intends to confer upon the officials of the Gov- 
ernment the authority for the custody, use, and preservation of papers. 

Mr. Horrman. What bothers me, not me personally, but in connec- 
tion with your argument or contention, is that word “use” in addition 
to “custody.” And if all the writers of the statute meant was the safe- 
keeping of what was put in their possession, you don’t need “use.” 

Mr. Moss. Would you yield? 

Mr. Horrman. Yes. 

INTENT OF STATUTE 


Mr. Moss. My interpretation would be this: They may prescribe 
regulations not inconsistent with law for the custody—that is, some- 
one has to take charge of the records—for the use—that is, they are 
going to be used by many people and there should be some orderly pro- 
cedure formulated permitting their use—and for the preservation— 
that is, you must keep them. 

So you lay out the ground rules clearly. But in doing it, I think 
the statute clearly envisions there will be someone charged with their 
custody, that there will be those interested in using them, and that 
they should be preserved. It merely provides for the orderly fixing 
of the responsibility for the custody, for the preservation, and for the 
access to the records. 

I think it has now been twisted way beyond that, because rather 
than providing for the positive use of the records, it has been inter- 
preted to grant authority for the withholding. 

Mr. Wicarns. Or to prevent their use. 

Mr. Horrman. Now, I can agree, and no one can find any fault with 
all you said prior to where you used the word “access.” 

Assuming what you and Mr. Moss have been telling us here—and 
it is fine to note the complete accord and thought all the way through 
these hearings—someone, you both admit, or both state—you don’t 
say who—someone must have the custody, and it necessarily follows 
if you have use in there that someone must determine how and when 
they are to be used, doesn’t it ? 

Mr. Wicarns. I think that is a logical deduction. 


NODDING 


Mr. Horrman. Let the record show Mr. Moss nods his head in 
agreement and the witness agrees. Great minds running together. 
[ Laughter. | 

The further point in your statement is that the statute has been 
misconstrued and misused. 

Mr. Wicerns. Yes. 

Mr. Moss. That is correct. 

Mr. Horrman. You can add my nod to that. No one thinks other- 
wise if he has gone to any of these departments. I said yesterday 
Thad never had any trouble with any of the departments down here— 


I didn’t say that; I had never been unsuccessful in getting 
information. 
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Here is where I was a few days ago. January 27 I put in a privi- 
lege resolution asking the Secretary of Labor to—that is under the 
rules of the House—to give certain information. Now I had this 
information except the names of the individuals who had been killed 
in certain strikes, down through 1948, but I was asking it for that 
time on, and I think it would be well to put in the record. that resolu- 
tion, after counsel looks it over, and the answer, which is no answer 
at all. 

Mr. Moss. They have developed the art of answering with 
answer at all to a very fine point. 


RESULT OF MISUSING STATUTE 


Mr. Horrman. That is right. That isn’t the end of it. Following 
out your contention, and that of other Members of the House, that we 
are entitled to information, I hope when this thing comes before the 
House here, when we get back from the Lincoln Day vacation, you 
will help me get it. We are certainly entitled to it, and they have it. 

So am I correct in saying that your statement boils down to the 
two propositions that this is merely a housekeeping statute, as they 
call it, and it has been woefully misconstrued and abused ! 

Mr. Wicarns. Into withholding. 

Mr. Horrman. And the net result has been that they not only cover 
up their mistakes and faults at times, as we all do, but they are also 
classifying material that there is no reason to classify, is that it? 

Mr. Wigerns. Yes, sir; I think that happens. 


SECURITY RESTRICTIONS 


Mr. Horrman. Then we get back to the situation under the first 
statute, there, even, someone must be charged with administering it. 
How would you get away from the habit of the departments of cover- 
ing up things that shouldn’t be covered up, discriminating between 
what should be given to the people and the information we will con- 
cede, if we know about the exact situation, should be secret? Would 
you do it by special statutes as we did with the income tax, for 
example / 

Mr. Wiacins. You mean to solve the problem of military secrecy? 

Mr. Horrman. Military, State Department secrets, dealing with 
other countries, or, well, some trade practices and secrets. 

Mr. Wiaarns. I think the best way to cover the situation where Con- 
gress in its judgment thinks the public interest authorizes the resort 
to secrecy is to do it by specific statues setting forth most cautiously 
and care fully the terms and conditions, describing as closely as poss!- 
ble the area under which this secrec v isauthorized. I think Congress 
is the proper body to make these definitions. 

Mr. Horrman. Special laws to cover special or specific areas as we 
did with income tax ? 


PRESUMPTION OF PUBLIC ACCESS 
Mr. Wiacrns. Yes, sir; I think there ought to be a general presump- 


tion that in the absence of law to the contr ary the people ought to have 
a right of access to the proceedings, to the meetings, to the rec ‘cords and 
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books and papers of Government. Where there appears in the minds 
of Congress a necessity for a greater degree of confidentiality it ought 
to be defined by statute. 

Mr. Horrman. If I want to know something, if you as publisher 
of a newspaper want to know something, we should be entitled to an an- 
gwer every time unless there is a statute that prohibits it. 

Mr. Wicerns. Unless the officials of Government can put their 
hands on statutory authorization for withholdings, I think the infor- 
mation should be given the Congress. I think you have to allow that 
this is an unsettled matter. Some powers inhere in the President; 
how precise is another matter, But in this statute we are not attempt- 
ing to deal with definition of those powers nor in powers that generally 
inhere in the administration. 


PRESIDENTIAL POWER TO WITHHOLD 


Mr. Horrman. You can just forget the President, because he gets 
his authority from the Constitution and there is nothing the legisla- 
tive branch can do about it. 

Mr. Wicertns. How far down that goes, what it is, 1 am not pre- 
pared to say. But there is that area. Even there, I think that the 
question of how far the Congress might go in saying this shall be dis- 
closed and this shall not be disclosed is not a settled question. Con- 
gress itself certainly has large powers to define the areas in which 
information may be withheld or in which information must be dis- 
closed. 

Mr. Horrman. Of course, Washington in a way told the Congress 
totend to its own business, and ina way ¢ ‘ongress did. 

Mr. Wicerns. All the citations of Presidential withholdings and 
most of the statements made by the Presidents are stated in suc ch way 
as to suggest that the Executive, in making them, felt he was out- 
lining the exe eptional case. The very language used that the Execu- 
tives all acknowledged a broad general right of access to information, 
and the particular instance was an exception, not intended to be a rule. 
This was certainly true in the case 


GAITHER REPORT 


Mr. Horrman. As i understand, all they claim is that the Presi- 
dent under the Constitution is given certain authority, and that in 
that partic ular area we didn’t have any. What remedy do you have 
if President Eisenhower says we can’t have the Gaither report? How 
would Congress go about getting it? The only thing we can do would 
be to demand it. 

Mr. Wicains. The historic way governmental bodies have obtained 
information from Executives and monarchs has been through the 
powers that reside in them under our system—control of the purse. 
lf they can’t find out what they want to know about the Military 
Establishment, they can’t be persuaded to yield up authority until 
they do know. 

Mr. Horrman. Well, you know very well we can’t cut the President’s 
salary. 

Mr. Wicarns. In the Gaither report, Congress has: the last word 
upon the purse and the sword. If they are not satisfied by the Execu- 
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tive giving the information they want, they have the means of com- 
pelling disclosure. 

Mr. Horrman. By doing what, for example? As I understand it, 
the President has the information in the Gaither report, and someone 
has asked the President for it. I don’t know who. And he said, “No; 
you can’t have it.” How are we going to get at it to make him do it? 

Mr. Wiaerns. I believe there has been no clash between Congress and 
the President, since the request from Congress was merely a request, 
not a demand for disclosure, as I understand it. 

Mr. Horrman. Then there isn’t anything we can do about it ? 

Mr. Wicerns. Except the things Parliament and legislative bodies 
have historically done. 

Mr. Horrman. If the people have a right to know, they have that 
right regardless of who controls the information, whether it is the 
President or somebody down at the bottom of the department. 


POWER TO WITHHOLD 


Mr. Wiecrns. I think there is large power to withhold information 
that relates to the country’s defense, disclosure of which would preju- 
dice the Military Establishment and our national safety. It is hard 
to define this area. But in the long run I think the extent to which 
the information can be obtained depends largely on how badly Con- 
gress wants the information. As long as the power of appropriation 
resides in Congress, it has the means to compel disclosure 1f it wishes 
to use them. 

COURT DECISIONS 


Mr. Horrman. You are familiar with the decision of the Supreme 
Court where they have held certain committees of the Congress were 
not entitled to information, that is they cited the witnesses for con- 
tempt and they were convicted in the lower courts and the United 
States Supreme Court reversed them. You are familiar with that line 
of cases ? 

Mr. Wicerns. Not too familiar. 

Mr. Horrman. Well, generally ? 

Mr. Wicerns. Yes. 

Mr. Horrman. If the people have the right to know and the Con- 
gress has the right to know, what would you suggest in view of the 
Supreme Court rulings how we would get that information ? 

Mr. Wicerns. I think 

Mr. Horrman. For instance, the security organizations in the Gov- 
ernment have certain information about some of these people who are 
charged with having made statements, and when asked about them 
they ‘refused, then the committee cited them, Congress cited, the court 
convicted them, : and the Supreme Court said “You ‘had no business ask- 
ing that.” 

Mr. Wiccrns. The Supreme Court has had difficulty in defining the 
extent of the rights in these individual cases. I don’t propose to try 


to state here a general rule that would cover all the situations that 
might require disclosure. 
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CENSORSHIP OF NEWS 


Mr. Horrman. You have censorship in connection with your own 
business, do you not ? 

Mr. Wicarns. How, sir? 

Mr. Horrman. You censor the news, don’t print everything every- 
body sends in. You can’t, not only because of lack of space, but be- 
cause of content. 

Mr. Wicarns. I think every newspaper is compelled to make a 
selection in the absence of unlimited space. Whether that is censor- 
ship or not 

Mr. Horrman. Not only because of libel, but aside from libel. 





DEFINITION OF CENSORSHIP 


Mr. Wicerns. Questions of public interest, questions of interest of 
the reader, as well as libel, privilege, taste—many things govern selec- 
tion of the news. Is it accurate to call this censorship? I reserve 
that word to apply to authority exercised by the Government over the 
citizens, not discretion exercised by citizens in what they themselves 
decide to say. I have a right to say what I wish, it only becomes cen- 
sorship if the Government tells me what I may say. 

Mr. Horrman. I have the right to say what I want to. But you 
don’t have to publish everything I say, by any means. 

Mr. Wiccrns. That is selection. 

Mr. Horrman. If that is necessary—and it is necessary, of course— 
isn’t it also necessary that someone in the Government determine what 
shall be handed out from day to day ? 


GOVERNMENT CENSORSHIP 


Mr. Wicaerns. I think this is the essential difference. In a society 
where the individuals are free to speak or not to speak, to write or 
not to write, to utter or to be silent, that is a discretion that ordinarily 
lies in the individual. 

Mr. Horrman. No; Congress fixed that. 

Mr. Wicerns. But when Government intervenes to say “You may 
not speak” and to exercise prior restraint over you and cause you to 
withhold, that is different. Most of our defenses in the Bill of Rights, 
as you well know, sir, relate to actions by Government, or are intended 
to secure the individual against actions by the Government. This is 
our approach to freedom: that if we can restrain the Government 
from operating upon the individual he will then live in freedom. 
The prohibitions in the Bill of Rights are against interference by 
Government with the rights of citizens. 

Mr. Horrman. The Government does limit my right to speak and 
many other rights. 

Mr. Wicarns. Only in the degree that it prevents you from utter- 
ing libel against another or falsely accusing. 

Mr. Horraan. Well, we have a person in the Government here, we 
may assume, who won’t give out information to a Congressman or a 
reporter; we assume he thinks that information will be harmful to 
others. There must be some authority to determine what the Gov- 
ernment agencies will hand out, must there not ? 

21580—58—pt. 14——4 
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EXERCISE OF DISCRETION TO WITHHOLD 


Mr. Wicaerns. I think there ought to be a general presumption of 
right to know, limited only by “specific exceptions enumerated by 
Congress as to ‘what may be proper ly withheld. Perhaps within any 
statute you write there will be areas of discretion. But those decisions 
by executive departments ought to be subject, first, to definition by 
Congress, and second, to interpretation by courts as to whether or 
not. the individual matter should be disclosed. This is the way we 
settled differences between individuals and between individuals and 
government, ordinarily. I think it is a bad situation where absolute 
discretion is exercised by those in government to say, without expla ina- 
tion of any kind, “We will give you this, but won't give you that.” It 
leaves discretion absolutely in the person in gov ernment. 

Mr. Horrman. Do you favor a statute requiring all executive de- 
partments, officers and employees to give out all information in their 
possession ¢ 


BURDEN OF PROOF 


Mr. Wiaartns. I am just as content to operate under a general pre- 
sumption that the citizen does have a right to know, amended only 
by specific exceptions of the kind we are discussing 

Mr. Horrman. Now we are getting back to where I understand 
your position to be that the individuals in the executive department 
would have no right to deny information on any subject, unless there 
was a statute. 

Mr. Wieerns. Unless they can produce a statutory explanation or 
unless the case is so clearly*within the inherent rights of the Govern- 
ment that it will be conceded. 

Mr. Horrman. Of course, you realize, do you not, that that is im- 
practical, such a statute, you couldn’t work under it ? 

Mr. Wicarns. Under a system where you had a general presumption 
of the right to know? 





PUBLIC RECORDS STATUTE 


Mr. Horrman. No; where there was a statute which required the 
head of a department to give out information to anyone and everyone, 
whatever they may seek. You advocate such a statute ? 

Mr. Wicerns. There are 29 such statutes in various States and they 
seem to be working without disrupting the governments in those 
States. But we are not here to advocate the writing of such statutes, 
and to write it I think one would have to specify all the exceptions. 
It would be a very difficult thing to write. 

Mr. Horraan. You have seen this questionnaire, haven’t you, that 
the committee sent out 

Mr. Wicerns. Yes, sit 

Mr. Mircnei. This is the one, November 1, 1955. 

Mr. Horrman. Requiring all the departments to furnish informa- 
tion. Now, your statement, if I understand you correctly, was that not 
only has the congressional committee that right, and C One but I 
would have the right to send out one of those. Now, if I did, and 
there were a dozen of us, the Government couldn’t ie at all, could 
it, the departments? Their time would be taken up. 
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MANY REQUESTS FOR INFORMATION 


Mr. Wiceins. You are suggesting if the right resides in the citizens 
to get information, that all 165 million of them are going to present 
themselves at some wicket and stop the process of government. I think 
that is a possibility, but not an imminent danger. 

Mr. Horrman. I don’t either. 

But you would be surprised how many people do write to Congress- 
men, “Please send me all Government publications”, and I think you 
would be surprised, if you didn’t live in Washington most of the time, 
at the number of people that just have requests impossible to comply 
with. 

Now, if you had a general statute I would get a letter from Mrs. 
Jones, “I want to know, and the law gives me that mght”. You see 
where I would be? It wouldn’t work, would it 4 


HANDLING INFORMATION REQUESTS 


Mr. Wicerns. I am not sure there would be that practical difficulty. 
In the county courthouses, for example, where access to records is a 
standard rule I am not sure that the business of government is ob- 
structed. I would acknowledge that the right of the citizen to have 
access could be pushed to the point where the attendants in a Govern- 
ment office were unable to transact their business. That is why I think 
it is necessary that the officials in a department have some authority on 
the custody and use, some discretion over how the access is to be given. 

We have had the same problem in the District of Columbia with 
access to records, such as birth records. The number of people who 
wish to have these records sometimes gets to be very great, and it is 
necessary for departments to set up a system for handling it—the 
hours at which the books are available and things of that kind. But 
I think this is not a thing which could be beyond the ingenuity of 
Government to handle. 


MEANING OF PROPOSED AMENDMENT 


Mr. Horrman. Then I understand your testimony to boil down to 
the proposition that while the people have a right to know you don’t 
favor an overall statute that would be mandatory requiring all the 
departments to give forth to everyone and anyone all the infermation 
in their possession / 

Mr. Wicerns. That is not involved in this proposal. It is merely a 
proposal that this given statute shall not be used as authority for 
withholding. 

Mr. Horrman. And that is all you think that means, this proposed 
amendment ? 

Mr. Wicatns. Yes, sir. 

Mr. Horrman. You don’t construe the proposed amendment sub- 
mitted by the committee as a directive that the departments shall dis- 
close information of any kind? 

Mr. Wicerns. I construe it simply as a directive to the departments 
that they shall not hereafter use title 5, United States Code, section 22 


as a legal reason for refusing to give information. This does not 
touch upon other statutory or inherent powers which may exist and 
under which they may w ithhold. 








3370 INFORMATION FROM FEDPRAL DEPARTMENTS AND AGENCIES 


HOFFMAN PROPOSAL 


Mr. Horrman. Then what objection, if any, have you to any pro- 

_— amendment to the amendment they offer, which says it shall not 
e construed as a directive to give? 

Mr. Wicerns. Because I think that language—or language like it— 
would be appropriate for a statute that presumed to direct universal 
disclosure. But it is hardly appropriate in an amendment which 
claims no such ambitious purpose and has no object other than to pre- 
vent the misuse of this given statute as an authority for withholding 
information. The language you suggest is certainly language which 
Congress would have to write into a uniform, universal public record 
statute. If you were to write, in these sessions, a statute saying no 
agency of Government shall withhold, conceal, or suppress any infor- 
mation, you would have to write the word “except” in there, surely, 
and then list the exceptions, including many of those prescribed in 
existing law. 

But this is not such a statute. It is merely a declaration by Con- 
gress that it believes title 5, United States Code, section 22, was not 
such a statute—that you do not wish to have the agencies of Govern- 
ment use it as a legal foundation for refusal to disclose. 

Mr. Horrman. And you don’t contend, then, that the proposed 
amendment requires the departments to give information out, or do 
you? 

OBJECTIVE OF AMENDMENT 


Mr. Wicerns. I contend only that it requires them not to use title 5, 
United States Code, section 22, as authority for withholding informa- 
tion. It does not compel them to give out information because of the 
existence of some other statute or other reason not here adverted to for 
withholding. They simply can’t use this statute as authority for with- 
holding. It cuts down one of the reasons the Government agencies 
have used as a reason for withholding. It strikes out one legal foun- 
dation claimed for withholding. That is the sole purpose of the 
amendment, it is addressed solely to that one object. 

Mr. Horrman. You don’t construe it as being an authorization, then, 
which anyone could use to compel them to give it out ? 

Mr. Wiccrtns. I think they could use it to compel them not to use 
title 5, United States Code, section 22, as an excuse for withholding. 

Mr. Horrman. I certainly don’t know how the courts would con- 
strue it, you may. But in my judgment and knowledge of human 
nature, if we put that amendment in there without the change which 
I have suggested, along will come someone and say, “Well, they 
amended that statute and you can’t withhold it, therefore you have to 
give it to me.” 

Now, you are limiting that by saying that the construction would 
be that the department could no longer refuse to give it out, and then 
say “My reason is this statute here, which gives us custody,” and so 
forth. 

Mr. Moss. Would you yield? 

Mr. Horrman. Yes. 
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INTENT OF AMENDMENT 


Mr. Moss. I think it is very important that we have it quite clear 
on the record what we do intend. If this becomes law—the amend- 
ment, saying that it shall not be used as authority for withholding— 
they could continue to withhold, citing some other authority. I do 
not think we could even require them to make available under reason- 
able conditions—under regulations which the departmental head is 
empowered to devise—the information a person seeks. They could 
withhold under other authority. 

They could not withhold under the amended provisions of this sec- 
tion. They could prescribe reasonable regulations, not inconsistent 
with law, saying, perhaps, you could only come in during 1 hour a 
day to get the records, or that you have to make a written request to 
get, the Tecord so you won’t impose an unreasonable burden on the 
department. But they could not use this amended section as authority 
for the withholding itself. 

I think the objection that I have to the additional language pro- 
posed by you is that it would grant clear authority for any withhold- 
ing under the contention that it would endanger the national security, 
unreasonably impair the efficiency of Government operations, result 
in unfair advantage or disclose the source of information. It gives a 
whole list of authorities under title 5, United States Code, section 22 
to go ahead and withhold. 

I think it confuses a right to withhold with the authority to pre- 
scribe reasonable regulations for the custody, for the use by agencies 
and others, and for the preservation of the records of the department 
or agency. 

AMENDMENT ONLY PROHIBITS WITHHOLDING 


Mr. Horrman. Then is it correct to say that in your opinion this 
amendment will not carry any affirmative directive that they must 
give out information ? 

Mr. Moss. That is correct. It does not direct them to do anything 
except not use this as authority for withholding. 

Mr. Horrman. Is that your opinion, Mr. F ascell ? 

Mr. Fasceun. If you limit me strictly to the amendment I might 
agree. But I have reservations. I will be delighted to get into this in 
4 moment as soon as both you gentlemen yield the floor. 

Mr. Horrman. This prolonged discussion—— 

Mr. Fasceti. My legal training leads me to be very cautious at the 
time we were discussing this amendment. 

Mr. Horrman. Some court may come along and do as they often do, 
and go back to the hearing and say, “Well, the committee understood 
and Congress understood,” such and so. 

With the statement Mr. Moss just made, I have no quarrel. I have 
always wanted to pry information out of these fellows that are cover- 
ing up something, either unsound or unethical or dishonest. 

‘What I believe is that someone, somewhere, must have discretion as 
to what shall or shall not be given out, and that as long as we have a 
Government presumably belonging to the people, that their chosen 
representatives should make the ‘Tules, not someone outside. 
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DISCRETION TO RESTRICT 


Mr. Wiecrns. Would you say absoltue discretion ¢ 

Mr. Horrman. Oh, no. Reasonable. I think we always have the 
right to go to the courts. I used to read the Supreme Court decisions 
almost the same as I did my prayer book or Bible. I don’t any 
more. 

Mr. Wieerns. One of the problems that confronts us now is that the 
discretion asserted is an absolute discretion in the official of the Govy- 
ernment from whose decision in the matter there is no proper judicial 
remedy. 

Mr. Horrman. We have one great remedy some people do not realize 
is with us. That is the privilege of their Congressman going over to 
the floor. In my judgment, whatever they say on the floor is of little 

value, except as the press, mind you, picks it up, and there is the greatest 
safeguard we have, is the free press telling the people what is going 
on, as long as they tell it accurately. 


POWER OF PRESS 


Mr. Wicerns. This is a very practical and good remedy for oc- 

casional abuses, but hardly a satisfactory or adequate resort for 160 
snilliain individual citizens confronting their Government with re- 
quests for information from time to time, in all the parts of the 
United States. It is not one that comes readily to hand to the ordinary 
private citizen. 

Mr. Horrman. I am surprised at your apparent lack of confidence in 
the ability of the press to pry anything and everything out of the 
departments. 

That is all. 

Mr. Moss. Mr. Fascell. 


sASIS OF THE RIGHT TO KNOW 


Mr. Fasceti. Thank you, Mr. Chairman. 

Mr. Wiggins, I understand you adhere to the theory of the citizens 
right toknow. Isthat correct? 

Mr. Wieetns. Yes. 

Mr. Fasceiu. Information about his Government ? 

Mr. Wicerns. Information about his Government or about anything 
else. 

Mr. Fascriu. Do you feel this basic right is in conflict with the 
theory you also expressed and recognized which is the inherent right 
of the Government to w ithhold information 

Mr. Wicaerns. The citizen’s right to know, it seems to me, is the 
foundation of his right to exercise the duties as a citizen in a demo- 
cratic society, and that right runs to all the transactions of government. 

Mr. Fascetn. Who created the Government / 

Mr. Wiceins. The people. 

Mr. Fascetz. The citizen ? 

Mr. Wicarns. Yes. 
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POWERS STEM FROM CITIZENS 


Mr. Fascetxi. And what is the Constitution ? 

Mr. Wiearns. A fundamental charter created by the representatives 
of the citizens. 

Mr. Fascetn. A basic grant of authority to a Federal Government 
by which that Federal Government would exercise certain rights and 
privileges over indiv iduals, is that correct ? 

Mr. Wiaarns. Yes. 

Mr. Fasceiy. So, basically, we start with all rights and powers in 
the individual, do we not ¢ 

Mr. Wiaarns. Yes, sir. 

Mr. Fasceti. The Government had no power except that which was 
granted to it by the individual, is that correct 4 

Mr. Wicerns. All right. 

Mr. Fasceii. Therefore, unless there is an explicit grant of author- 
ity do to something there is grave question as to whether or not the 
Government has the right to do that which it claims on any given 
subject / 

Mr. Wicerns. Correct. 


GOVERNMENT VERSUS INDIVIDUAL RIGHTS 


Mr. Fasce.tt. Therefore, there would be conflict between the theory 
that every citizen has the right to information, including all the 
guaranties under the Bill of ‘Rights, and the theory that the Gov- 
ernment, as such, has an inherent power of some kind. 

Mr. Wicerns. I suppose any active government is an effort to adjust 
compromises of this kind and to foresee and prescribe the boundaries 
of rights. 

Mr. Fascetn. Fine. 

Mr. Wicains. Then it is certainly foreseeable, and we have to ac- 
knowledge here, that there might arise individual situations in which 
the very concept of sovereignty, the very existence of government it- 
self, might depend upon the maintenance, for an interval, of secrecy 
on a specific item. It seems to me at that point you do have an excep- 
tion to the general assertion of right. 

Mr. Fascetu. Yes, sir. Well, I don’t agree with you, that is very 
obvious. I don’t agree with this statement at all. 

Mr. Wiccins. You don’t agree that ever a situation could arise—— 


DISCRETION TO WITHHOLD 


Mr. Fascecu. I didn’t say that. But when you start talking of 
discretion and when you start applying discretion and reason to a 
claimed grant of power, that is something else. 

Now, let’s see if we can’t make it clearer this way. Title 5, United 
States Code, was passed by the Congress? 

Mr. Wicarns. Yes, sir. 

Mr. Fasceii. It was not vetoed by the President ? 

Mr. Wicatns. No, sir. 

Mr. Fasceit. Why did Congress pass the bill ? 

Mr. Wiccins. ‘The legislative history suggests it was passed to give 
the officials in Government physical ¢ ustody of papers. 
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NO INITIAL EXECUTIVE POWER TO WITHHOLD 


Mr. Fascetu. Did not the Executive have this right to start with? 
It wasn’t questioned; was it? Congress legislated in this field, pre- 
empted this field ? 

Mr. Wicaerns. In the setting up of a new government, I think it 
developed upon the persons in the first Congress to prescribe a great 

many things that seemed manifest and obvious and routine. 

Mr. Fasceut. . Right. 

Mr. Wicarns. And I regard this as one of those statutes. 

Mr. Fascetu. But if Congress had not done this, the question would 
have been then whether or not the Executive could have done it, it 
seems to me. This is a moot question, because the point is, Congress 
did legislate and the Executive accepted it and has accepted it over 
a great many years. That is a fact, can’t be changed, it is basic. 

Mr. Wicars. I acknow ledge that. 


EXECUTIVE WITHHOLDING POWER DELEGATED BY CONGRESS 


Mr. Fascetu. If this is the case, that raises the question that this 
authority has been delegated by Congress, through the statute, to the 
Executive. It eliminates the question of whether or not the Execu- 
tive ever had the right to do that which the statute now grants the 
right to do. So it is not only a delegation of the authority of Con- 
gress—this is one way to read it—but it removes forever the question 
of whether or not the Executive had a right to move in this field. 

Therefore, I raised the issue that I dont agree about this inherent 
Executive power, because Congress has ac ted in this field—has acted 
for many years, in many ways. 

You say this is a housekee ‘ping statute, and it is. Congress used 
the words that the Executive shall have the right to prescribe regula- 
tions for the custody, use, and preservation. Obviously, Congress did 
not say these records shall be used only by the executive branch of 
Government. 

Mr. Wicaerns. Certainly not. 


DEFINITION OF “USE” 


Mr. Fasceti. And you made the point, properly, I think, that with- 
out explicit delineation this statute can’t be a public-record statute? 

Mr. Wiearns. Right. 

Mr. Fasceui. So the word “use,” meaning accessibility, must mean 
accessibility to anyone. It can’t have any ‘other meaning. 


REASON FOR STATUTE 


Now, getting back to a question I think you have already answered; 
that_is the fact that this would, in some way, hinder the oper ration 
of Government. Isn’t it just possible that Congress in 1789 had 
brains enough to visualize the problem that might come about with 

many thousands of citizens making demands on their Government. 
Therefore, Congress said to the executive branch: “We are giving 
you the authori ity to protect yourselves in the daily operation of busi- 
ness. You can prescribe reasonable regulations for access to infor- 
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mation by the public or the Congress or anybody else.” Isn’t that 
a logical conclusion ? 
r. Wieerns. It seems to me that is precisely what the Congress of 
1789 was saying. 
INTENT OF AMENDMENT 


Mr. Fascett., Now, to get affirmatively on the record with respect 
to the question asked by 1 my colleague, Mr. Hoffman, I will say, in 
my opinion, as far as the proposed amendment is concerned, it cer- 
tainly is not a public-record amendment requiring, by inverse con- 
struction, the Executive to make available all information to the 
public. The amendment does not do that, but I do state that the 
very existence of the whole statute raises the presumption that this 
is the case. And, if Congress is concerned about the right of the 
Executive to withhold in cases of military necessity, or national secu- 
rity, or for other reasons, it has the right and aut ority, as has been 
expressed from the very ‘existence of Congress, to so legislate. And 
that, without this, there is no power in the  Eattative whatever. 

Do you agree that this might be a logical construction ? 

Mr. Wiearns. Mr. Congressman, I think this is a reasonable deduc- 
tion. I think it involves very profound questions on which I do not 
regard myself as an expert. But I think it is entirely likely that, in 
this area, that is ae 

Mr. Fascet. I didn’t mean to make it on a legal basis, because I 
find a great many people other than lawyers are logical. 

Mr. Wicerns. And a great many lawyers. {Laughter.] 

Mr. Fascett. That is all I have. Except that I might add you 
write with clarity and force and a style that I find very interesting 
and refreshing. 

Mr. Wiearns. Thank you, sir. 

Mr. Moss. Mr. Wiggins, I want to thank you for giving us your 
additional advice and support. It has been considerable satisfaction 
to me that from the very beginning I have been able to seek your 
counsel in this very interesting study which has been in progress now 
for almost 3 years. I certainly hope I can continue to call on you 
when I need a little guidance. 

Our next witness will be Mr. Irving Ferman, director of the Wash- 
ington office of the American Civil Liberties Union. 


STATEMENT OF IRVING FERMAN, DIRECTOR, WASHINGTON, D. C., 
OFFICE, AMERICAN CIVIL LIBERTIES UNION 


Mr.'Ferman. Mr. Chairman, I have a brief report that 1 would like 
to read. 

My name is Irving Ferman. I speak in behalf of the American 
Civil Liberties Union as its Washington, D. C., office director. The 
American Civil Liberties Union is a private nonpartisan organization 
devoted to the promotion of the Bill of Rights. 

The protection of individual rights, “guaranteed by the first 10 
amendments, involve much of our work. However, our concern ex- 
tends, particularly in matters relating to free expression, to the social 
utility of these freedoms. 
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Our organization, accordingly, supports H. R. 2767, and urges com- 
mittee approval and hopes for ‘eventual passage. 

We interpret title 5, United States Code, section 22, as merely an 
authorization to department heads to formulate rules for the house- 
keeping of records pertaining to their departments. 


EXECUTIVE OPPOSITION SHOCKING 


It is almost shocking that the amendment proposed by Mr. Moss 
providing that— 

This section does not authorize withholding information from the public or 
limiting the availability of records to the public 
should be opposed by each of the 10 departments of the Federal 
Government, as reported in the proceedings of this committee. 

The use of section 22, by certain executive departments, as a statu- 
tory basis for prohibiting disclosures of governmental information 
to the American people about which they have a right to know more— 
suggests the need for H. R. 2767 becoming law. 


ACLU INTEREST IN INFORMATION 


At this point, let me explain the interest of the union in the dis- 
closure of Government information to the public. As I have indi- 
cated, most of our work involves denial to individuals of their consti- 
tutional guaranties. However, we are likewise concerned with the 
social interest of these freedoms, particularly those of the first amend- 
ment relating to free expression. 

The sustenance that freedom of expression produces for a society 
such as ours, is our peculiar strength. Widespread public discussion 
and communication is the great weapon in democracy’s arsenal against 
communism. It is this distinctive power of freedom upon which 
ultimately we must rely for victory. 

The first amendment, in guaranteeing an individual freedom of ex- 
pression from any governmental curb, not only recognizes his solemnity 
and dignity and ‘worth as a man, but recognizes as well that the 
responsiveness of our society to truth and intelligence, a result of indi- 
vidual free expression, is so essential to the health of our Nation that 
it must not be diluted by any official action. 


IMPORTANCE OF INFORMATION 


And I submit to you that when a department head withholds in- 
formation from the public which is rightfully theirs, on a construction 
of section 22, he is doing violence to the very words of the first amend- 
ment, which provides that Congress shall pass no law abridging the 
freedom of speech or of the press. 

For Government. to deny the public the raw substance for thought 
is to deny them their right to expression, and further, to deny Gov- 
ernment the nurture that comes from such bad iv idui: ‘9 expression, 

This the Congress did not intend to do when it adopted section 22 
in 1789. And if department heads have misconstrued the statute, 
making it the base for Federal secrecy, Mr. Moss’ amendment is in 
order. 
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AREA NOT COVERED BY AMENDMENT 


The proposed amendment to section 22 is not a matter of fuzzing 
the separation of powers. The legal contentions embodied in the now- 
famous order of President. Eisenhower prohibiting disclosures to 
Congress about Executive discussions concerning the late Senator 
McCarthy are not in issue. The necessity for keeping secret inves- 
tigative files containing undifferentiated allegations is not an issue. 
Of course, such files must be kept secret, and “disclosed only before a 
grand jury, or in a proc ‘eeding provided by law in which the. agerieve d 
person is accorded due process. 

Likewise maintaining the secrecy of security information, or in- 
come-tax returns, or crop reports, or tr: ade secrets, and inventions is 
not in issue. 

These types of information will be protected by section 22 itself, 
which provides that— 

The head of each department is authorized to prescribe regulations, not incon- 

sistent with law, for * * * the custody of the * * * paper. 
Since we have statutes on our books protecting the types of informa- 
tion I have mentioned, it seems to me that a reasonable construction 
of section 22 would indicate that Mr. Moss’ amendment would not 
result in the disclosure of information which the public interest, as 
defined by these siatutes, dictates should not be disclosed. 

Passage of Mr. Moss’ amendment would simply mean the “house- 
keeping of records” power provided in section 22 will not continue 
to be construed as an overall statutory power to deny the public their 
right to know. 

COMMERCE DEPARTMENT OPINION 


In a letter sent to Chairman William L. Dawson under date of 
June 24, 1957, by Secretary of Commerce Sinclair Weeks, which ap- 
pears in the printed hearings of this committee, the Secretary ex- 
presses opposition to Mr. Moss’ amendment : 

The proposed legislation would preclude reliance on section 161 of the Re- 
vised Statutes when departments undertake in the public interest to withhold 
information from the public or limit the availability in the public interest to 
withhold information from the public. 

Mr. Weeks’ statement, which is representative of many responses 
to the committee on the subject, I believe, is the best argument for 
Mr. Moss’ amendment. We do not want to have our department 
heads use section 161 as Mr. Weeks would like to continue to use it. 
I suggest further that Mr. Weeks’ statement is in contradiction, at 
least, in spirit to President Eisenhower’s Executive Order 10501 deal- 
ing with document classification. 


DEMOCRATIC NEED FOR INFORMATION 


1 would like to emphasize that those of us who urge more dis- 
closure of Government information are not unsympathetic to the con- 
scientious administrator, who very often feels that such disclosure 
would result in operating in a glass bow], thus limiting his effective- 
ness. Certainly, any active Washington lobbyist, or newspaperman, 
could appreciate this. 
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However, the democratic process in this growingly complex age of 
ours demands more and more Government disclosure of information 
if we are to effectuate intelligent and responsive citizen participation. 

In the end, as a lawyer, I do not feel that we can draw precise lines 
for what ought to be disclosed, and what ought not to be disclosed. 
We will never be able to impose fine legal controls in this area of 
governmental activity. Broad discretion will always be with the 
administrator. The safeguards, therefore, lie in attitude, tradition, 
and understanding. 

REVISION OF ATTITUDE 


Accordingly, I feel that we need to develop a new spirit, a new 
attitude in our Government respecting the public's right to know. 

Above all, this requires a faith in the intelligence of our people to 
understand, to evaluate, to respond to the experiences of government. 
Tam afraid the governmental official who jealously guards from public 
knowledge these experiences is lacking in this fundamental demo- 
cratic faith. 

I submit that passage of H. R. 2767 might help pave the way for 
the creation of such attitudes on the part of our department heads, 

Mr. Moss. Mr. Hoffman ? 

Mr. Horrman. On the first page of your statement, you say “The 
protection of individual rights guaranteed by the First Ten Amend- 
ments involve much of our work,” and above, it is the Civil Liberties 
Union, “devoted to the promotion of the Bill of Rights.” 

I wonder if you would file with the committee a statement showing 
your different attempts to protect, let us say, the right to work. 

Mr. Ferman. Be glad to. 

Mr. Horrman. Thank you. 

Mr. Ferman. I could mention some of these experiences, some of 
these instances within my own experience, but that would take the 
time of the committee. 

Mr. Horrman. Yes. And the official action of the organization, 
protecting that right. Thank you. 

Mr. Ferman. Yes. And I might say on the record now that the 
American Civil Liberties Union from 1948 on the basis of one of the 
most thorough studies on union democracy—speaking in terms of 
rights of individual employees as opposed to union leadership—has 
been the basis of much of the thinking in this area, Mr. Hoffman. 

Mr. Horrman. That isall I have, thank you. 

Mr. Moss. Mr. Fascell? — 

Mr. Fascety. I have no questions, Mr. Chairman. 

Mr. Moss. Well, I have no questions. I want to thank you very 
much for appearing here in support of the legislation. The com- 
mittee appreciates it a great deal. 

Now we are going to take a 5-minute break, then we will resume 
with Dr. Cross. 

(Short recess. ) 

Mr. Moss. Dr. Harold L. Cross, Freedom of Information Counsel, 
American Society of Newspaper Editors, is our next witness. 

Dr. Cross, publicly and officially I want to express my thanks to you 
and express the appreciation of the subcommittee for the very con- 
siderable assistance you have given us from the very beginning. 
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I think it is important to point out that before we started holding 
hearings, in November 1955, in my first conversation with you, you 
mentioned title 5, United States Code, section 22, as being one of the 
most important bases for withholding information which we would 
encounter. And now more than 2 years later, after very extensive 
hearings, we have built the record which proves that your statement 
was definitely right. 


I know that your testimony, today, will be very helpful to the mem- 
bers of the subcommittee in securing the support of the full committee 
and of the House and of Congress itself in putting through this 
amendment to title 5, United States Code, section 22. 


BACKGROUND INFORMATION AND EXPERIENCE RESUME QUALIFYING Dr. Harorp L. 
CROSS AS AN EXPERT WITNESS ON FREEDOM OF INFORMATION QUESTIONS 


Born New York City, July 8, 1890. Graduated from Columbia High School, 
South Orange, Maplewood, N. J., and from Cornell University, College of Law, 
LL. B. 1911. Received LL. D. (honeoris causa), University of Maine, 1950. 

Member of New York bar 1912 to date. From 1916 to 1937 member of succes- 
sive law firms of Sackett, Chapman & Stevens; Sackett, Chapman, Brown & 
Cross, and Brown, Cross & Hamilton. From 19387 to date, counsel to latter, 
specializing in libel, copyright, freedom of press, and other laws relating to 
publication of newspapers and periodicals. 

From 1922 to 1937, secretary, New York Tribune, Inc., publisher of the New 
York Tribune, later the New York Herald Tribune. 

From 1927 to 1937, a lecturer and associate in journalism, Columbia Univer- 
sity, New York; from 1937 to 1949 professor of journalism; during the period 
1945 to 1950 served as associate dean, Graduate School of Journalism, Columbia 
University, New York. Taught newspaper law, history of journalism, and legal 
developments of freedom of the press. 

Served as the first dean, Chinese Post Graduate School of Journalism at 
Chungking, China (1943-1944). 

Has received awards for research in journalism (freedom of information) 
from Sigma Delta Chi, the national professional journalistic fraternity. For 
this research he was elected a fellow of Sigma Delta Chi. 

Served as freedom of information counsel for the American Society of News- 
paper Editors since 1950, specializing in this field of law. Became a distinguished 
service member of ASNE in recognition of his contributions to the profession of 
journalism. 

The author of numerous editorials and articles on newspaper law as well as 
The People’s Right To Know—Legal Access to Public Records and Proceedings 
published by the Columbia University Press, New York in 1953. 


STATEMENT OF HAROLD L. CROSS, FREEDOM OF INFORMATION 
COUNSEL, AMERICAN SOCIETY OF NEWSPAPER EDITORS 


Mr. Cross. Thank you very much, sir. I am profoundly apprecia- 
tive of your gracious remarks. 

Mr. Chairman and members of the subcommittee, my name is 
Harold L. Cross, and my residence is Harlaine, East Boothbay, Maine. 

I am a member of the New York bar, and, as counsel to the firm of 
Brown, Cross & Hamilton, have an office at 154 Nassau Street, New 
York 28, N. Y. 

I am withdrawn at present from regular active practice of my 
profession, but have been acting for the past 7 years as special counsel 
in freedom of information matters for the American Society of News- 
paper Editors. 

I am a distinguished service member of the society. 
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I am here on this occasion in response to the request of Chairman 
Moss that I express my views in the « capacities just stated concerning 
the five pending House bills, H. R. 2767, 2768, 2769, 3497, and 2810, 
all affecting title 5, United States Code, section 22 

Il am honored by the invitation and welcome the opportunity it 
affords. 

I have prepared and respectfully submit my statement of my views 
in the nature of a legal memorandum in support of the amendment 
proposed in the first four bills cited, all of which are identical. 

I respectfully ask, gentlemen, that it be made a part of the record, 

Mr. Moss. If there is no objection, the request of Dr. Cross will be 
granted and the full statement will be made a part of the record. 
(See exhibit I.) 

Mr. Cross. With your Heiss I will not trespass upon your 
patience now with citations of or quotations from legal authorities, 
But I do wish briefly to mention haiti I have advanced. 

Aware that you have other things to do, will try not to repeat 
points already made by those who have spoken before you at these two 
hearings. 

I do favor, with all the conviction that is in me, the amendment pro- 
posed in the first four bills. I do so for two main reasons. 


EFFECT OF AMENDMENT 


First, it will restore title 5, United States Code, section 22, to its 
original intent and that which should now be its proper purpose. 
Second, I consider it a first essential step toward substituting a rule 
of law as declared by Congress and as interpreted and enforced, if 
necessary, by the courts, with objective judicial discretion, for the 
present rule of men exercised by a veering, subjective, judicially un- 
reviewable executive discretion, grace, or caprice. I summarize the 
reason for my views as follows: 

Chairman Moss at the November 8, 1955, subcommittee hearing 
said: 

The people, in our American democracy, have a constitutional right to factual 
information concerning the plans, policies, and actions of their Government. 
The burden of proof as to the need for withholding this information should, 
by every basic American principle, rest upon the agency or official who has 
determined to hold back the facts. * * * I think the recent statement of prin- 
ciples made last month at the National Editorial Association convention in 
Chicago clearly points up the probiem. The NEA freedom of information com- 
mittee stated: “The right of the peopie to know is basic to the preservation of 
our freedom and fundamental to our American way of life.” 

In the principle just stated and stated in the other authorities cited 
in my statements to this subcommitee, I do believe. Accordingly, in- 
asmuch as the applic: ution of these principles is being barred by virtue 
of title 5, United States Code section 22, I favor the amendment pro- 
posed in the first four bills. 

This subcommittee has reported : 

Slowly, almost imperceptibly, a paper curtain has descended over the Federal! 
Government. Behind this curtain lies an attitude novel to democratic govern- 
ment—an attitude which says that we, the officials, not you, the people, will 
determine how much you are to be told about your own Government. 

That the matters of fact just stated, and stated in the other au- 
thorities which I have cited in my statements to this subcommittee 
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are true, and in conflict, open and im some cases wnabashed, with the 
principles above stated, I do believe. Accordingly, I favor the amend- 
ment proposed in the first four bills. 


NO FEDERAL PUBLIC RECORD LAW 


Most of our States by statute or judicial decisions have definitions 
of the term “public records” and declarations of affirmative, judicially 
enforceable rights to inspect them. Conspicuously included in these 
States are California, Florida, and Michigan. 

In sharp contrast, neither the Congress nor the Federal judiciary 
has defined the term for purposes of inspection, and neither has de- 
clared the right to inspect such records except for a few specific 
statutes, hereinafter referred to and relatively few in number, ap- 
plicable to specific records. 

As the American Law Section, Legislative Reference Service, Li- 
brary of Congress, has stated this situation to you, and I quote: 

No general doctrine as to what constitutes a public record or what right 
Congress or the public has with respect to such records, can be derived from 
the Constitution, statutes, decisions, or administrative regulations. 

Therefore, vitally significant as the fact may be as a symptom of a 
condition which cries aloud for remedial surgery, it is not astonishing 
that there appears to be no reported case (aside from those involving 
production for a litigant for purposes of evidence) in which a citi- 
zen has ever been able to establish a right to inspect a Federal non- 
judicial record. 


EXECUTIVE ATTITUDE TOWARD LN FORMATION 


In such a condition of the law, a similarly significant but not 
astonishing condition is this trend and this attitude, established in 
your subcommittee hearings and reported by the parent committee: 


It is difficult to evaluate overall Government information policies because so 
many intangibles are involved. But an impressive list of witnesses from sci- 
ence, government, the legal profession, the press, and the public attested to a 
trend toward greater official reticence. 

Behind this.curtain lies an attitude novel to democratic government—an 
attitude which says that we, the officials, not you, the people, will determine how 
much you are to be told about our own Government. 


Hence the contrasts, of which there are many, and the following are 
typical: 
CALIFORNIA ATTITUDE TOWARD INFORMATION 


William A. Burke, California State bank superintendent, speaks: 


I have always distrusted laws, public officials, or regulations of Government 
agencies which attempt in any way to prevent the public from seeing and know- 
ing the public’s business. I subscribe to the principle that the public ought to 
know and has a right to know what is done by its officials. 

I do not think there is any public business that should remain private except 
in a case where the national security is involved, especially public business that 
involves the Government’s financial affairs or its handling of public funds or 
that involves the honesty and integrity of the Government’s employees or 
officials. 
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COMPTROLLER GENERAL CONTRASTING ATTITUDE 


In contrast, the United States Comptroller General speaks: 
We are concerned, however, that if the bill H. R. 2810— 
introduced by Congressman Hoffman— 


is enacted in its present form, it may result in requiring the disclosure of infor- 
mation to individual members of the public for their own private interests. For 
instance, in the case of claims by or against the Government filed in our office, 
we do not believe that an individual who has no personal interest in the matter 
should be permitted free access to the records relating to those claims solely on 
the basis that he is a member of the public. 


MICHIGAN ATTITUDE TOWARD INFORMATION 


The Michigan Supreme Court speaks: 


Ours is a government of the people. Every citizen rules. In Michigan the 
people elect by popular vote an auditor general. They prescribe his duties and 
pay his salary. He is required to keep a true account of the expenditure of all 
public moneys, and is answerable to the people for the faithful discharge of his 
duties. His official books and records are theirs. Undoubtedly it would be a 
great surprise to the citizens and taxpayers to learn that the law denied them 
access to their own books, for the purpose of seeing how their money was being 
expended and how their business was being transacted. 


ATTORNEY GENERAL CONTRASTING ATTITUDE 


In contrast, the United States Attorney General speaks: 
The records of your Department— 


referring to the Department of Commerce and Labor, which at that 
time was a single department— 


are executive documents acquired by the Government for the purpose of ad- 
ministering its own affairs, they are to a certain extent quasi-confidential and 
must, therefore, be classed as privileged communications whose production cannot 
be compelled without the express authority of a law of the United States. 

The Secretary of the Treasury for certain stated reasons “or for any other 
sufficient public reason” may decline to produce in court communications in 
his custody whether or not made in the course of official duties, 


NEW YORK LAW 


The New York public service law, section 16, provided : 


All proceedings of the commission and all documents and records in its posses- 
sion shall bep ublic records. 


FPC REGULATIONS 
The Federal Power Commission regulation provides: 


Records and files of the Commission and all documents, memorandums, ex- 
hibits, and information of whatever nature— 


other than those specified are “confidential”; some “on good cause 
shown” may be disclosed “to a particular applicant.” 


MADISON STATEMENT 


And, said James Madison: 


The right of freely examining public characters and measures, and of free 
communication thereon is the only effectual guardian of every other right. 
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STATE DEPARTMENT VIEW 


The Assistant Secretary of State says: 
These bills would appear to be an attempt to limit the exercise of executive 
discretion which must continue to be vested in the heads of the various agencies 


so that the operations of agencies are carried out effectively and in the best 
interests of the Government. 


STATE VERSUS FEDERAL INFORMATION ATTITUDE 


So it is that our people, tall in the saddle as citizens of California, 
Florida, Michigan, New York, and their sister States with declared 
rights to “impart and acquire information about their common in- 
terests” are unhorsed when they venture along Constitution Avenue 
despite the presence hard by of the C ongress and the Supreme Court. 

So it is that records of governmental action of the kinds which 
lie open, relatively, in glass bowls, in State capitals and city halls are 
whisked into invisibility behind the “paper curtains” of Federal 
oflicialdom. 

So it is that State court law reports bristle with instances in which 
civic organizations, tax research institutes, newspaper reporters, and 
ordinary citizens won mandamus to obtain information and inspect 
records, whereas the Federal judiciary law reports are Mother Hub- 
bard cupboards. 

Because such rights respecting Federal nonjudicial records in- 
volving neither national security nor State secrets are not secured to 
the people by congressional action (except in a relatively small number 
of specific statutes) or by Federal court decisions, because of wae? pre- 
ponderant force of the reasons why such rights should be secured and 
because, not being thus secured, they are “unenforced, unenforcible, 
flouted and denied, I favor the amendment as a first essential step 
to restore government by law. 


AMENDMENT NOT A PUBLIC RECORDS LAW 


Now let us examine what these nainendments do not « | 
amendment proposed in the first four bills dees not define the term 
“public records” or declare a right to inspect any public records or 
declare a general or specific right to any information. 

Thus, the amendment is not in any sense a public information act; 
it never has been such an act and it should not be made one now. 
Title 5, United States Code, section 22, itself, never was such an act 
lawfully, though it has been tortured into that usage, and it should 
not be made one now. That is one of the reasons why I am not in 
favor of H. R. 2810. 


NO EFFECT ON OTHER “EXECUTIVE RIGHTS” 
Second. the amendmen it propose | by H. R. 2767 does not affect 


whateve lL rights Ol disc Lt 10 ls, if any, are vested in executive or ad- 


ministrative officials by constitution: al or other law to withhold in- 
formation from. or limit the av railability of records to, the Congress. 


That is so sesieede the amendment speaks of the “public” alone, 
not at all of Congress. Those officials throughout the whole executive 
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branch who insist upon such rights or privileges as against the Con- 
gress may rest in peace; these bills give them no cause for alarm. 


NO EFFECT ON ADMINISTRATIVE AGENCIES 


Third, the amendment does not affect whatever rights or privileges 
are vested in all the other administrative agencies (as distinguished 
from executive departments) to withhold information from, or limit 
the availability of records to, the Congress, the public, the press or 
anyone else. 

That is so because title 5, United States Code, section 22, itself has 
no application whatever to such agencies. Its application is expressly 
restricted to the executive departments—State, Defense, Treasury, 
Justice, Post Office, Interior, Agriculture, Commerce, Labor, and 
Health, Education, and Welfare. 


NO EFFECT ON OTHER LEGAL AUTHORITIES 


Fourth, the amendment does not affect whatever rights or privileges 
to withhold information from, or limit the availability of records to, 
the Congress, public, press, or anyone else which exist pursuant to 
the Constitution, to acts of Congress other than title 5, United States 
Code, section 22, or court decisions not based upon title 5, United States 
Code, section 22, or executive orders. 

That is so because the amendment says: “This section does not 
authorize,” et cetera. 

Therefore, among the unaffected rights or privileges, in addition 
to those, whatever they may be, of constitutional sanction, are these: 

(a) Those existing under title 5, United States Code, section 1002, 
the Administrative Procedure Act of 1946, the qualifications whereof, 
as the American Law Section of the Library of Congress advised a 
Senator: 
have enabled agencies to assert the power to withhold practically all the informa- 
tion they do not see fit to disclose (Letter to Senator Francis Case, Nov. 8, 1951). 

(6) Those existing under court decisions (not based on title 5, 
United States Code, section 22) concerning the evidentiary privilege 
attaching to military information, state secrets, the sources and con- 
tent of confidential communications, and so on. 

(c) Those existing under Executive Order 10501, which pertains 
to official information which requires protection in the interests of 
national defense, and Executive Order 10450 which relates to security 
requirements for Government employment. 

(7) Those existing under or by virtue of the series of specific acts 
of Congress upward of 60 in number which deny inspection of, pro- 
hibit, or restrict publication concerning, or otherwise restrict or 
qualify freedom of information in connection with the particular 
records they respectively designate. 

These statutes fall into five categories; the first relating to informa- 
tion affecting national security; the second group relates to confi- 
dential information acquired from private persons under compulsion 
of law, such as income-tax returns, trade secrets, census information, 
and a host of others; third, information acquired from persons who 
avail themselves of benefits or services offered by the Government, 
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such as Veterans’ Bureau files, postal savings deposits; fourth, in- 
formation of such a nature that premature disclosure would give 
unfair advantage to some recipients, for example, crop reports, plans 
which might affect the value of securities, and so forth; and fifth, a 
volume of other information not readily to be grouped in classes. 

Also unaffected by this bill are: 

Whatever rights or privileges there may be to withhold the in- 
formation; that is, those rights existing under title 18, United States 
Code, section 1905, that criminal statute into which your subcom- 
mittee has inquired, which is captioned, “Disclosure of Confidential 
Information Generally”, and provides confidentiality for wide areas 
of information. 

Those e _ sting under the numerous acts of Congress pertaining to 
the individual executive departments—many of these have been cited 
in communications to this subcommittee, and especially in the original 
questionn: are. 

And those existing under the Atomic Energy Act. 

In sum, therefore, the amendment does not change the laws which 
the Congress and the courts, respectively, have specifically made and 
found when they were dealing with, and consequently had their 
attentions directed to and concentrated upon, the issue of the people’s 
right to know of government action and the extent to which and the 
instances in which qualifications of that right were required by public 
necessity. 

EFFECT OF AMENDMENT 


But it does put to death the authority, if any, of the heads of the 
10 executive departments under this particular statute to exercise a 
final, judicially unreviewable discretion to withhold information 
from, or to limit the availability of records to, the public. 

Whether or not such authority actually and lawfully exists under 
title 5, United States Code, section 22—and I deny that it does—the 
fact is such authority has been exercised and is still insisted upon. 
Accordingly, that title 5, United States Code, section 22, bereft of 
standards and definitions, is the prime barrier of secrecy is a condi- 
tion, and not a theory. 

I intend no reflection upon the sincerity or the integrity or, in the 
main, the good judgment of the present or past heads of the executive 
departments. But I do urge: 

(a) That determination of the application in specific instances of 
that which former Secretary Humphrey termed a “minimum of re- 
striction” should be made in issues so vital pursuant to law and with 
due process thereof, and 

(b) That. such rights should be passed upon by those who are not 
judges in their own cause, and 

(c) That the people’s right to know of their Government’s action 
: properly one for judici: al determination and not for final decision 
by those who, in direct connection with information and records of 
such action, have programs to promote, policies to propagandize, and 
personnel to protect. 
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PRESIDENT EISENHOWER’S LETTER TO ERIC JOHNSTON 


In order to avoid harrowing general ground that is already pretty 
stirred up, | will now go to the additional consideration in favor of 
the amendment. This begins with the quotation from President 
Kisenhower’s letter to Eric Johnston. 

Do you have that letter there ¢ 

Mr. Mircneis. Mr. Chairman, I believe that is the one we put in 
the record this morning. 

The Cuatrman. Yes. (See exhibit V.) 

In his letter President Eisenhower said: 

In our free society the Government has a duty to keep the people informed 
on what it proposes to do and why. Without full public awareness, it is difficult 
for the Nation to put forward maximum effort and obtain maximum results, 

In the lis of the numerous requests that I have received, it would be highly 
sratifying to me and a great service to the Nation if you would be willing to 
call in Washington a conference * * to explore means of conveying to our 


ns a fuller flow of information on the foreign aspects of our national 
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: Johnston. ‘The bene icial re 
sults will not be confined to information from the State Department 
on “the foreign aspects of our national security” but will bring “a 
fuller flow of information” of Government action elsewhere through- 
out the executive departments. 
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1 CE OF RIGHT Oo KNOW 

Lh ieht of the } eople to know of Government action is hot one 
of those “political questions” and I don’t use that in the partisan 
political ense but in the leva] sense withheld from legislative or 
judicial cognizance by executive perogative. That is clear because, 
aside from originally taking jurisdiction in title 5, United States 
Cod section 22, Congress, itself, has recognized that the right is of 
legal ‘oonizance and within its competence in its series of acts at 
taching a public character to a variety of specific types of informa 
tion: e. @., crop-i rance indemnity payments, Lobbying Regula 
tion Act, list @ of persons In admin strative positions, et cefter 


The Supreme Court has said: 

Thus in the case of public records and official documents, made or kept in the 
administration of public office, the fact of actual possession or lawful custody 
would not justify the officer in resisting inspection. * * * The principle applies 
not only to public documents in public offices, but also to records required by law 
to be kept. 

In the next place, in support of the people's right to know and to 
implement the duty to make information available, the courts, with- 
out action by Congress, have made the defense of privilege in libel 
suits available to executive department heads in respect of public 
statements and press releases. 
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EFFECT OF AMENDMENT 


At the present time there is pending in the Supreme Court and Dis- 
trict Court of Appeals libel litigation involving the question whether 
this privilege is available to policy ymaking Federal officials of less than 
Cabinet rank (Barr v. Matteo, Barr v. Madigan, Ct. of App., D. C. 
Nos. 13217, 13218; U. S. Sup. Ct. No. 409). In their petitions in 
behalf of the sued official, Department of Justice attorneys contend: 

Press releases and press conferences have become an important and accepted 
phase of governmental operations, and the result of this decision, if allowed to 
stand, will be that officials or officers below the rank of a Cabinet officer may 
hold conferences with, or answer inquiries by, representatives of the press at 
the risk of having to answer in court for their remarks. This necessarily will 
bring about a disinclination by those officers to respond to inquiries * * * and 
necessarily will result in a sharp curtailment of information which the public 
will receive about controversial matters. 

The result of the decision, if allowed to stand, will probably be a sharp restric- 
tion on an important source of information for the press * * * and, in turn, a 
curtailment of information which the public is entitled to and should receive. 

This praiseworthy devotion of this executive department to the 
right of the public to receive information about Government opera- 
tions will be implemented substantially by enactment of the amend- 
ment. Moreover, the risk alluded to of a sharp curtailment of such 
information adds to the need for the amendment. 


NO ABUSE OF ACCESS RIGILT 


In some quarters apprehension has been expressed that enactment 
of the amendment might lead to recognition of rights which, if en- 
forced at the application of one citizen, , might lead other citizens to do 
likewise and so, by numbers, hamper the transaction of public busi- 
ness. This is seeing things under the bed. 

The first citizen entering a courtroom in exercise of his right to 
attend judicial proc eedings is not booted out lest other citizens seek 
to exercise the same right to enter; the court has ample discretion to 
prevent overcrowding. The first citizen exercising his right to drive 
his car along a public highway is not barricaded lest other citizens 
simultaneously wish to use their rights and so cause a a traffic jam; the 
authorities have, and on occasion exercise, discretion to deal with tie- 
ups. The first citizen seeking to vote is not shut out lest too many 
voters show up. No such situation about information of govern 
mental actions, has arisen in the States which have such declared 
rights by statute or court decision. 

There is ample power and authority to control the situation if masses 
of citizens descend upon the departments to inspect records of their 
action. Moreover, that will not happen, and I might inject that I 
have spent a large part of my professional life in various public offices 
looking at public records and I have never been crowded yet. 

Asa New York Supreme Court justice recently remarked : 

An overactive interest in the affairs of government on the part of an overly 
large percentage of the citizenry has not yet been discovered as an evil of democe- 
racy (Matter of Walker (Watson), Sup. Ct., N. Y. Co., Walter, J., New York Law 
Journal, Jan. 4, 1952). 

If such an evil of democracy or any other evil flowing from enact- 
ment of the amendment comes about, the Congress and the courts have 
ample power and authority to cope with it. 
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The Coneress does, because to it, alone, has been entrusted the law- 
making power under the Constitution. 

The courts do because a part of their enforcement remedy rests in 
sound judicial discretion and may be withheld whenever it would 
work a public wrong or a public mischief. 

I am a lawyer, gentlemen, and I place my faith in a government 
of law. 

Thank you. 

Mr. Moss. Mr. Fascell. 

Mr. Fascett. Mr. Chairman, I think the subject has been covered 
so thoroughly that I have no questions. 

Mr. Moss. Mr. Mitchell ? 

NLRB CASE 

Mr. Mircuent. Mr. Chairman, in Dr. Cross’ legal memorandum 
he referred to the missuse of title 5, United States Code section 22 by 
the National Labor Relations Board. (See exhibit I.) ; 

You will recall that the subcommittee has exchanged letters on 
this matter with that agency. Permission is requested to put those 
letters in the record. 

Mr. Moss. Without objection, the letters will be made a part of 
the record. (See exhibit VIL.) 

Mr. Mircnen.. Dr. Cross, you have been present during the past 
2 days of testimony ? 

Mr. Cross. I have, yes. 

Mr. Mircueti. Have the past hearings records of this subcommittee 
on title 5, United States Code section 22 been available to you ? 

Mr. Cross. Yes, those prior to these 2 days. 

Mr. Mircnets. Mr. Chairman, in your letter of June 30, 1957, 
which went to all 10 executive department heads, you requested the 
answers to nine specific questions. Six of those questions were speci- 
fically concerned with the legal aspects of the proposed amendment. 
(See subcommittee hearings, pp. 2583-2602. ) 

I would now like to ask Dr. Cross these questions and obtain his 
views on them, if I may, sir. 

Mr. Moss. Proceed, surely. 


EFFECT OF AMENDMENT ON RULES 


J 


Mr. Mircnecs. Is it your opinion that the proposed amendments 
take away from the head of a department or agency the grant of au- 
thority “to prescribe rules and regulations * * * for the government 
of his department, the conduct of its officers and clerks”? 


Mr. Cross. My answer is no; it does not take away such authority. 


EFFECT ON COURT CASES 


Mr. Mrrcwnetz. Dr. Cross, could you briefly explain—I think your 
prepared statement has covered it—how the following legal cases 
would be affected by these amendments, since they are the ones that 
have been cited time after time by the Government agencies to this 
subcommittee, beginning with the committee questionnaire: Touhy 
versus Ragen, title 340 United States Code section 462, and Boske 
versus Comingore, title 177, United States Code, section 459? 
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Mr. Cross. Yes. Those two cases held, only, that under title 5 
United States Code section 22 the head of 1 of the 10 executive depart- 
ments in a manner not inconsistent with law might, by regulation, 
centralize in himself the decision whether or not voluntar ily to make a 
record public, thereby removing that determination from the subordi- 
nates in the department. 

Those decisions, which in my opinion correctly interpret title 5, 
United States Code section 22, would not be affected at all by the 
amendment. ‘They would remain the law of the land. 

Mr. Mrrceuevt. Mr. Chairman, there was another case that has been 
miscited quite frequently to this subcommittee, United States versus 
Reynolds, title 345, United States Code, section 1. 

Dr. Cross, was the decision in that case based on title 5, United States 
Code section 22, or on other grounds ? 

Mr. Cross. It was based on other grounds. 

Mr. Mircne.n. Is there any constitutional question involved in the 
enactment of the proposed amendment ? 

Mr. Cross. None. 

EFFECT ON OTHER STATUTES 


Mr. Mircueiyt. Could you cite specifically any other statute that 
you know of that would be affected by this proposed amendment ? 

Mr. Cross. I don’t think any other statute would be affected by it. 
My answer to that would be “none.” 

Mr. Mrrcueit. Do you have any knowledge relative to the number 
of statutes now in effect providing for certain records and information 
which should not be disclosed publicly? By that, I mean as to the 
number of such statutes now in existence? 

Mr. Cross. I made a study of that subject and the results of it are 
stated in my book. (See The People’s Right To Know, pp. 231-234.) 

At that time there were between 60 and 70 such statutes, oad some 
have been enacted since that time. I would say the number is prob- 
ably between 75 and 80. It might be more. I am quite sure it is no 
less. 

Mr. Mircnett. Would any of those statutes be affected by this 
amendment ¢ 

Mr. Cross. Certainly not. 

Mr. Fasceti. What is the interpretation you would place upon 
Congress acting in these 60 or 70 cases in which Congress has specifi- 
cally set forth the guidelines by which certain information should be 
compelled ? 

Mr. Cross. I think, sir, it was exercising its power to legislate. 

Mr. Fascet.. Is there a contrary inference drawn from the fact Con- 
gress has acted in this field ? 

Mr. Cross. You mean that because it has acted in these specific cases 


there is some inference to be drawn that other matters are public? 
Mr. Fascetu. Yes, sir. 


FIRST AMENDMENT AND INFORMATION 


Mr. Cross. Of course, that inquiry, Congressman, involves my reac- 
tion about the constitutional questions that are involved in the r ight of 
the pe ople to access to information of Government action. 
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I am convinced that while the mills of the gods grind slowly, they 
grind exceedingly fine, and that the time will come when it will be 
recognized by the highest judicial authority that the right of the people 
to records of information of their Government action is within the first 
amendment. 

I look forward to the day when the right of the people to acquire 
information will receive that same majestic consideration that is ac- 
corded to their right to print information or to utter it, by those superb 
organs of expression, the printing press or the human voice. 

I simply can’t believe, I do not believe today, that under the first 
amendment the right to speak, and the rights of ‘the press and the right 
to petition the Government for the redress of grievance can be fettered 
into futility by the withholding of the raw material upon which their 
exercise must be based. 


FIFTH AMENDMENT AND INFORMATION 


As to the fifth amendment, to me it seems to be shocking that in this 
Government I can’t be deprived of property so trifling that it can 
hardly be mentioned, without due process of law. Th: at is a tangible 
right. Under our Government, I could not be deprived without due 
process of the intangible right to travel from the U pper Peninsula of 
Michigan to the Lower Peninsula of Michigan over their new bridge 
But at the present time I am being deprived, without due process of 
law, of a far more important right than either of those, and that is the 
right to know about Government action. 


NINTH AMENDMENT AND INFORMATION 


In the first place, I can’t believe that the rights retained by the peo- 
ple, which, under the ninth amendment, are not disparaged by anything 
stated in the Constitution, can possibly be disparaged by nothing stated 
there. 

So that whatever rights there might be where Congress has not acted 
seem to me to rest in those categories. 

I would insist, sir, that there is ar ight to inspect records of Govern- 
ment action, in the absence of a specific law and in spite of the fact that 
in these instances Congress has acted. 


RULES ISSUED UNDER STATUTE 


Mr. Mirceneuy. Dr. Cross, do you believe that the rules and regula- 
tions which are written under title 5 5, United States Code, sec tion 22, 
under that authority, are today subject to judicial review ? 

Mr. Cross. They are not subject to effective judicial review, because 
of the doctrine relating to the e nforcement of remedy that it will not 
be given except where the right is clear. And it is always arguable, 
as indeed 10 executive departments and most of their counsel argue, 
that they were delegated the authority by 5 U.S. C. 22 to make these 
regulations. 

In the only reported case in an appellate court in which a citizen 
has ever dared venture to try to win access to a public record, he was 
defeated. And I submit that the first barrier on that road is 5 U.S.C. 
22 as it is at present written and interpreted and applied in the 10 
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executive departments—and, while it is none of their business, also by 
some of the other administrative agencies. 

As a matter of fact, as late as September the National Labor Rela- 
tions Board was still citing 5 U. S. C. 22 as sanctioning one of their 
regulations, which is utter nonsense. (See exhibit VI.) 


EFFECT OF H. R. 2810 


Mr. Mireuent. Dr. Cross, I quote from H. R. 2810, which has been 
referred to in the last 2 days, a phrase: “nor shall this section be con- 
strued as requiring the giving of information nor the making of 
records available.” 

Could you give to the subcommittee an interpretation of what you 
think might hi appen with such a phrase in the proposed amendment / 

Mr. Cross. Well, it would be a series of four new invitations to the 
executive departments to withhold information, and this time with 
some sanction that there isn’t in the statute now. Of course, it would 
be utterly confusing in addition to that. 

It refers to national security. There are already half a dozen 
statutes, besides the Executive order and court decisions, which pro- 
tect national security. If Congress were to enact this, immediately the 
speculation aris ses, Didn’t they intend to protect something by this 
amendment of 2810, if that went through, which is not now ‘protected 
under the host of other protections they have ¢ 

Mr. Mircne.y. As to the specific phrase, could it be used, when it 
says “to be construed as requiring the giving of information or the 
making of records available,” “nor sh: all it be construed” that w LY; 
could that be used as an exception if that were put in here and they 
could point to it and say, “Well, we are not required to give this out,” 
would that be another exception ? 

Mr. Cross. Well, I confess that in the presence of that amendment, 
I find myself in a state of confusion. As to what its effect would be, 
what its purpose is. I think that it would not advance the right of 
anyone to know about the action of their Government. 

Mr. Fascetz. Excuse me. However, Mr. Cross, even though it 
would have no application, by its negative intent would it raise a 
whole series of presumptions, which would really confuse the issue ¢ 

Mr. Cross. It is certainly susceptible of that, if that is what the 
inquiry meant. I didn’t appreciate the nature of that. That is cer- 
tainly so. 

STUDY OF OTHER RESTRICTIVE LAWS 


Mr. Mrrcnepui. Dr. Cross, I believe you just stated to the subcom- 
mittee that there were about 75 or 80 other statutes which have specific 
provisions in them for secrecy or withholding of records. 

Do you think this subcommittee should do a study and review of 
those statutes to develop a background for a possible Federal public- 
records law ? 

Mr. Cross. Mr. Mitchell, I think there is an endless field for inquiry, 
and that such a study should be made and that the aim should be 
toward bringing the right of the people with respect to Federal non- 
judicis ul, nonsecurity, non-state records in line with the law of the 
Jurisdiction from which all of the Congress comes. 
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Mr. Mrrenett. Mr. Chairman, I have no further questions, but I 
have one item to be put in the record, sir. 
Mr. Moss. The record will be held open for additional statements 


which might be received between now and next Tuesday. (See 
exhibit XII. ) 


Any further questions, Mr. Fascell ? 

Mr. Fascetxi. No further questions. 

Mr. Moss. Dr. Cross, again I want to thank you for your very excel- 
lent statement and brief in support of the amendments proposed by 
the subcommittee. 

Mr. Fascetz. Mr. Chairman, I do have this question: Do we have 


in the record a statement which would qualify Mr. Cross as an expert 
witness ? 


Mr. Mircuety. No; we do not. 

Mr. Fascerx. If we don’t, I think it would be very appropriate at 
this point in the record, subsequent to his testimony, to outline exactly 
his legal background, profession, and experience in this field. 


Mr. Moss. That will be done by the staff and placed in the record 
just prior to Dr. Cross’ testimony. (See p. 3379.) 


The subcommittee will now stand Siabana: 
(Whereupon, at 12: 25 p. m., the subcommittee adjourned.) 
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EXHIBIT I 
LEGAL MEMORANDUM BY HArRotp L. Cross, FREEDOM OF INFORMATION COUNSEL, 
AMERICAN SOCIETY OF NEWSPAPER EpiTors, AND AUTHOR OF THE BOOK, THE 
PEOPLE’S Ricgut To Know, on H. R. 2767 AND OTHER PROPOSED AMENDMENTS 
TO THE So-CALLED HOUSEKEEPING STATUTE (5 U. S. C. 22 


<<) 


My name is Harold L. Cross and my residence is Harlaine, East Boothbay, 
Maine. I am a member of the New York bar and, as counsel to the firm of 
Brown, Cross & Hamilton, have an office at 154 Nassau Street, New York 88. 
N. Y. I am withdrawn at present from regular active practice of my profession 
but have been acting for the past 7 years as special counsel in freedom of in- 
formation matters for the American Society of Newspaper Editors. 

The society just named is an unincorporated association having the usual of- 
ficers, a 16-member board of directors and about 560 members and a few retired 
members. All but about 20 of the members are directing editors having imme- 
diate charge of editorial or news policies of daily newspapers published in the 
United States. Those who are not directing editors or retired members are per- 
sons found by the directors to have distinguished themselves by notable con- 
tributions to the profession of journalism or to the public service and elected 
to membership therefor. I am a distinguished service member. 

The reasons for the deep concern of the members of the society, as citizens 
and as editors, with the people’s right to know of the actions of government and 
for their alarm by the current encroachments upon this freedom of information 
are as evident as they are important. Twice concerned and doubly alarmed by 
measures that threaten the right to know, the members at their 1957 conven- 
tion adopted unanimously a declaration of principles, the concluding paragraph 
whereof reads: 

“The officers and directors of the American Society of Newspaper Editors are 
authorized and instructed by the members of the society to resist by all appro- 
priate means every encroachment upon rights so indispensable to the exercise 
of their profession, so essential to the liberties of every free people, and so in- 
separable from all the other rights essential to self-government.” 

The subject matter of this hearing is action by Congress to put an end to 
one such encroachment and, indeed, one of the most important of the numerous 
existing encroachments. 

I am the author of the book entitled “The People’s Right To Know, Legal 
Access to Public Records and Proceedings” published in 1953, under the society’s 
sponsorship, by Columbia University Press, New York, and of cumulative sup- 
plement No. 1, December 1953, published by the society itself. The book and 
the supplement are in the nature of reports by me to the society concerning the 
condition of the law, Federal and State, in the fields indicated by the title. 

I have made statements before this subcommittee as follows: 

As of November 7, 1955: Part 1—Panel 
pages 9-138, 36-38. 

As of November 26, 1955: Part 
pages 67-76. 


discussion with editors et al., 
1—Panel discussion with editors et al., 


As of May 8-9, 1956: Part 3—Panel discussion with legal experts, pages 
430-451 and subsequent pages. 

For a complete statement of my views of such encroachments created by the 
condition of the law applicable to access by public and press to public nonjudi- 
cial records of the Federal Government I respectfully refer to the statements 
just cited and to chapters XIII to XVII of my book and to pages 27-29 of the 
supplement thereto. 
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I am here on this occasion in response to the request of Chairman Moss that 
I express my views concerning five pending House bills. I am honored by the 
request and sincerely appreciate the opportunity it affords. 

The bills are: H. R. 2767 by Subcommittee Chairman John EK. Moss (Cali- 
fornia), H. R. 2768 by Representative William L. Dawson (Illinois), chairman, 
House Committee on Government Operations, H. R. 2769 by Subcommittee Mem- 
ber Dante B. Fascell (Florida), H. R. 3497 by Representative Abraham J. Mul- 
ter (New York), all identical, and H. R. 2810 by Subcommittee Member Clare 
K.. Hoffman (Michigan). 

All 5 bills propose to amend section 161, Revised Statutes, otherwise cited 
and hereinafter cited as title 5, United States Code, section 22, which provides: 

“Departmental reguiations.—The head of each department is authorized to pre- 
scribe regulations, not inconsistent with law, for the government of his depart- 
ment, the conduct of its officers and clerks, the distribution and performance of 
its business, and the custody, use, and preservation of the records, papers, and 
property appertaining to it.” 

In all five the amendment consists of the addition of this sentence: 

“This section does not authorize withholding information from the public or 
limiting the availability of records to the public.” 

In the first four bills cited, which are identical, that is all that is added. In 
the fifth bill that added sentence is qualified or modified by this addition: 

“Nor shall this section be construed as requiring the giving of information or 
the making of records available where such action would endanger the national 
security, or unreasonably impair the efficiency of Government operations, or 
result in unfair advantage to any person, or disclose the source of information 
given an agency or official of the United States in confidence.” 

I favor enactment of the amendment proposed in the first four bills as the first 
of the essential steps needed to produce order out of chaos, to enlarge the areas 
of information available to the citizens concerning Government action, espe- 
cially that of controversial character before it has reached the Thule deepfreeze 
of the fait accompli, and to bring the people’s right to know about their Gov- 
ernment’s actions out from the obscurities, uncertainties, and injustices charac- 
teristic of a government by men exercised by means of subjective, veering, judi- 
cially unreviewable official discretion into the light of a government by law as 
declared by the Congress and interpreted by the courts. 

With far more than merely formal expression of respect for the introducer 
of the fifth bill, H. R. 2810, with whom I found myself, during the subcommittee 
hearings, in agreement on so many points, I oppose its enactment. Its provisions 
issue four invitations to diminish the information of Government action available 
to the people, whereas the need is not for congressional abdication but for 
congressional action withdrawing the invitations to secrecy already implicit in 
title 5, United States Code, section 22. They are out of place in this housekeep- 
ing statute and thus would add to the confusion it has sired. Their terms are 
subjective, general, and vague, whereas the objective, the specific, and the cer- 
tain are the crying needs of the hour. Even if they were desirable, were not out 
of place, they are unnecessary in the light of existing legislation, court decisions, 
and Executive orders. 

The following statement highlights the reasons for my views. 

Chairman Moss, at the November 8, 1955, subcommittee hearing said: 

“The people, in our American democracy, have a constitutional right to fac- 
tual information concerning the plans, policies, and actions of their Government. 
The burden of proof as to the need for withholding this information should, by 
every basic American principle, rest upon the agency or official who has deter- 
mined to hold back the facts. * * * I think the recent statement of principles 
made last month at the National Editorial Association convenion in Chicago 
clearly points up the problem. The NEA Freedom of Information Committee 
stated: ‘The right of the people to know is basic to the preservation of our 
freedom and fundamental to our American way of life.’ ’ 

The Supreme Court has said: 

“It goes to the heart of the natural right of the members of an organized 
society, united for their common good, to impart and acquire information about 
their common interests” (Grosjean vy. American Press Co. ct al., 297 U. S. 
233 : 1936). 

James Madison said: 

“A people who mean to be their own governors must arm themselves with the 
power knowledge gives. A popular government without popular information 
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or the means of acquiring it, is but a prologue to a farce or tragedy, or perhaps 
both.” (Quoted, p. 63, Laswell, National Security and Individual Freedom, 
McGraw-Hill, New York, 1950.) 

In the principles just stated and stated in the other authorities cited in my 
above-mentioned statements to the subcommittee I do believe. Accordingly, inas- 
much as the application of these principles is being barred by virtue of title 5, 
United States Code, section 22, I favor the amendment proposed in the first 
four bills. 

This subcommittee has reported : 

“Slowly, almost imperceptibly, a paper curtain has descended over the Fed- 
eral Government. Behind this curtain lies an attitude novel to democratic 
government—an attitude which says that we, the officials, not you, the people, 
will determine how much you are to be told about your own Government” 
(H. Rept. 2947, p. 81, July 27, 1956, 84th Cong., 2d sess.). 

The late Prof. Zechariah Chafee, Jr., of the Harvard University Law School, 
has declared: 

“The power of government over the sources of information tends to grow. * * * 
Hence the misuse of this power by Government becomes a more and more serious 
danger. * * * What is significant is the enormous recent expansion of the 
subjects which officials are seeking to hide from publication until they give the 
signal.” (Government and Mass Communications, vol. 1, pp. 12-13: Chicago 
University Press, Chicago, 1947). 

A Hoover Commission task force reported in 1955: 

“Although the Government has in various ways suppressed false advertising, 
there appears to be no agency to prevent the Government itself from applying 
misleading information or withholding significant facts.” 

A 1952 staff report of the Senate minority policy committee states: 

“* * * over the past 20 years the practice of the executive branch of the 
Government to conceal what it is doing and to suppress the facts has grown 
to such a point that Congress has to fight for information before it can legislate.” 

The Congressional Record carries this 1955 statement by a Democratic 
Senator: 

“This shroud of silence which has descended over the Government prevents 
not only the American people from knowing what it is doing, but prevents the 
Government itself from functioning as it should.” 

That the matters of fact thus stated and stated in the other authorities cited 
in my above-mentioned statements to the subcommittee are true and are in 
conflict, open, and in some instances unabashed, with the principles above stated 
I do believe. Accordingly, I favor the amendment proposed in the first four 
bills. 

The California Legislature, additionally implementing the right of its people 
to know, has recently enacted: 

“In enacting this chapter, the legislature finds and declares that the public 
commissions, boards, and councils and the other public agencies in this State 
exist to aid in the conduct of the people’s business. It is the intent of the law 
that their actions be taken openly and that their deliberations be conducted 
openly. 

“The people of this State do not yield their sovereignty to the agencies which 
serve them. The people, in delegating authority, do not give their public 
servants the right to decide what is good for the people to know and what is not 
good for them to know. The people insist on remaining informed so that they 
may retain control over the instruments they have created” (Deering’s Cali- 
fornia Codes, 1949, Government Code, ch. 9, Meetings, sec. 54950). 

Florida’s Legislature has declared : 

“All State, county, and municipal records shall at all times be open for a 
personal inspection of any citizen of Florida, and those in charge of such rec- 
ords shall not refuse this privilege to any citizen” (Florida Statutes, ch. 5942, 
Laws of 1919: ch. 6922, Laws of 1915). 

Kentucky’s Legislature has declared : 

“Unless otherwise provided by law, all papers, books, and other records of any 
matters required by law or administrative rule to be kept by any agency and 
all records arising from the exercise of functions authorized thereby, are public 
records and shall be open to inspection by any interested person, subject to 
reasonable rules established under the specified statute’ (Baldwin’s Kentucky 
Revised Statutes, Annotated, 1943 revision, sec. 12.140). 

A Missouri appellate court has recently held: 
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“Generally, any writing or document constituting a public record is subject 
to inspection by the public. * * * Nor is it essential that the inspection of public 
records be limited to persons who have some legal interest to be subserved by 
the inspection * * *” (Disabled Police Veterans Club v. Long et al., 279 S. W, 
2d 220: 1955). 

Michigan’s supreme court has ruled: 

“I do not think that any common law ever obtained in this free government 
that would deny to the people thereof the right of free access to and public 
inspection of public records. They have an interest always in such records, 
and I know of no law, written or unwritten, that provides that, before an exami- 
nation or inspection is made, the citizen who wishes it must show some special 
interest in such record” (Burton v. Tuite, City Treaswrer, 78, Mich. 363: 1889), 

That court has also declared : 

“The citizens and taxpayers of this State are interested in knowing whether 
the public business is being properly managed. By denying him (the plaintiff, 
citizen, taxpayer, newspaper editor and publisher) access to public records for 
the purpose of seuring such information, he is deprived of legal rights for which 
he is entitled to redress by the writ of mandamus” (Nowack v. Auditor Gen 
243 Mich. 200: 1928). 

New York’s statutes making the public business the public’s business include: 

“All books of minutes, entry or account, and the books, bills, vouchers, checks, 
contracts, or other papers connected with or used or filed in the office of, or with 
any officer, board, or commission acting for on on behalf of any county, town, 
village, or municipal corporation in this State are hereby declared to be public 
records and shall be open, subject to reasonable regulations to be prescribed by 
the officer having the custody thereof, to the inspection of any taxpayer.” 
eral Municipal Law, sec. 51.) 

“All books, accounts, and papers in the office of any borough president or any 
division or bureau thereof, or in any city department or any division or bureau 
thereof, except the police and law departments, shall at all times be open to the 
inspection of any taxpayer” subject to reasonable rules and regulations as to 
time and manner of inspection (New York City Charter, 1936, sec. 894). 

Most of the States, by statutes or judicial decisions, have definitions of the term 
“public records” and declarations of affirmative, judicially enforceable rights to 
inspect them. In sharp contrast, neither the Congress nor the Federal judiciary 
has defined the term for purposes of inspection, and neither has declared a right 
to inspect such records except for a few specific statutes, hereinafter referred to 
and relatively few in number, applicable to specific records. 

As the American Law Section, Legislative Reference Service, Library of Con- 
gress, has stated the situation (letter to subcommittee, January 6, 1956) : 

“No general doctrine as to what constitutes a public record or what right Con- 
gress or the public has with respect to such records can be derived from the Con- 
stitution, statutes, decisions, or administrative regulations.” 

Therefore, vitally significant as the fact may be as a symptom of malforma- 
tion which cries aloud for remedial surgery, it is not astonishing that there 
appears to be no reported case (aside from those involving production for a liti- 
gant for purposes of evidence) in which a citizen has ever been able to establish 
a right to inspect a Federal nonjudicial record. In the only appellate court case 
I have been able to find in which a citizen has ventured to try to breach the barriers 
of Federal discretionary secrecy—title 5, United States Code, section 22 being 
the first and chief of these barriers—relief was denied on several grounds, in- 
cluding this: 

“Again, the writ sought by relator should not issue unless the law imposes a 
clear ministerial duty upon defendants to comply with the request relator has 
made upon them. No such legal duty is shown in this case. Defendant’s duties 
are defined by statute and regulations, whereby the records in question are in- 
trusted to their custody and control, and no provision is shown which mandatorily 
requires them to furnish copies thereof to private citizens upon request, or in 
the alternative to grant personal access to the records to all private citizens 
applying therefor” (U.S. er rel. Stowell v. Deming, et al., 19 F. 24 697; App. D. C. 
1927) 

In such a condition of the law, similarly significant but not astonishing are this 
trend and this attitude established in the subcommittee hearings and reported 
by it. 
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“It is difficult to evaluate overall Government information policies because so 
many intangibles are involved. But an impressive list of witnesses from science, 
Government, the legal profession, the press, and public attested to a trend toward 


greater official reticence.” 


“Behind this curtain lies an attitude novel to democratic government 





an atti- 


tude which says that we, the officials, not you, the people, will determine how 
much you are to be told about your own Government” (H. Rept. No. 2947, p. 83, 


81, July 27, 1956, 84th Cong., 2d sess). 


Hence the contrasts of which there are many and the following are typical: 


California State Bank Superintendent 
(William A. Burkett) 

“T have always distrusted laws, pub- 
lic officials or regulations of government 
agencies which attempt in any way to 
prevent the public from seeing and 
knowing the public’s business. I sub- 
scribe to the principle that the public 
ought to know and has a right to know 
what is done by its officials.” 

“T do not think there is any public 
business that should remain private ex- 
cept in a case where the national 
security is involved, especially public 
business that involves the government’s 
financial affairs or its handling of pub- 
lic funds or that involves the honesty 
or integrity of the government’s em- 
ployees or officials’ (ASNE Bulletin). 
The Michigan Supreme Court 

“Ours is a government of the people. 
Every citizen rules. In Michigan the 
people elect by popular vote an auditor 
general. They prescribe his duties and 
pay his salary. He is required to keep 
a true account of the expenditure of all 
public moneys, and is answerable to 
the people for the faithful discharge of 
his duties. His official books and rec- 
ords are theirs. Undoubtedly it would 
be a great surprise to the citizens and 
taxpayers to learn that the law denied 
them access to their own books, for the 
purpose of seeing how their money was 
being expended and how their business 
was being transacted (Nowack v. Audi- 
tor General, 243 Mich. 200 :1928). 


Ibid. 


“T do not think that any common law 
ever obtained in this free government 
that would deny to the people thereof 
the right of free access to, and public in- 
spection, of public records (Burton v. 
Tuite, 78 Mich. 374: 1889). “There is 
no question as to the common law right 
of the people at large to inspect public 
records and documents (Nowack v. 
Auditor General, supra). 


Uniied States Comptroller General 
(Jogeph Campbell) 

“We are concerned, however, that if 
the bill (H. R. 2810) is enacted in its 
present form it may result in requiring 
the disclosure of information to indi- 
vidual members of the public for their 
own private interests. For instance, 
in the case of claims by or against the 
Government filed in our office, we do 
not believe that an individual who has 
no personal interest in the matter 
should be permitted free access to the 
records relating to those claims solely 
on the basis that he is a member of the 
public” (Part 11, p 2607 Subcommittee 
Hearings). 


The United States Attorney General 
“The records of your Department 
(Commerce and Labor, then a single 
Department) are executive documents 
acquired by the Government for the 
purpose of administering its own af- 
fairs; they are to a certain extent 
quasi-confidential and must therefore 
be classed as privileged communica- 
tions whose production cannot be com- 
pelled without the express authority of 
a law of the United States” (25 Op. 
Atty. Gen. 326 :1905). 
Ibid. 


The Secretary of the Treasury for 
certain stated reasons “or for any other 
sufficient public reason” may decline 
to produce in court communications in 
his custody whether or not made in the 
course of official duties (15 Op. Atty. 
Gen. 415:1877). 
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New York Public Service Law, Sec- Federal Power Commission Regulation 


tion 16 ‘“* * * records and files of the Com- 


“All proceedings of the commission mission and all documents, memoranda, 
and all documents and records in its exhibits and information of whatever 
possession shall be public records.” nature” other than those specified are 
“confidential”; some “on good cause 
shown” may be disclosed ‘‘to a particu- 
lar applicant.” 

James Madison Assistant Secretary of State 

“* * * the right of freely eramining “These bills would appear to be an 
public characters and measures, and of attempt to limit the exercise of execu- 
free communication thereon is the tive discretion which must continue to 
only effectual guardian of every other be vested in the heads of the various 
right” (Quoted at p. 63, Laswell, Na- agencies so that the operations of the 
tional Security and Individual Free- agencies are carried out effectively and 
dom, McGraw-Hill, New York, 1950). in the best interest of the govern- 

ment” (Pt. 11, p. 2582, subcommittee 
hearings). 


So it is that our people, tall in the saddle as citizens of California, Florida, 
Michigan, New York, and their sister States with declared rights to impart 
and acquire information about their common interests are unhorsed when they 
venture along Constitution Avenue despite the presence hardby of the Congress 
and the Supreme Court. (The quotation is from Grosjean vy. American Press Co, 
et al., 297 U. S. 233: 1936.) 

So it is that records of governmental action of the kinds which lie open, 
relatively, in glass bowls, in State capitals and city halls are whisked into 
invisibility behind the “paper curtains” of Federal officialdom. 

So it is that records of government action of the kinds which lie open, 
organizations, tax research institutes, newspaper reporters, and ordinary Citi- 
zens Won mandamus to obtain information and inspect records, whereas the 
Federal judiciary law reports are Mother Hubbard’s cupboards. 

Because such rights respecting Federal nonjudicial records involving neither 
national security nor State secrets are not secured to the people by congres- 
sional action (except in a relatively small number of specific statutes), or by 
Federal court decisions, because of the preponderant force of the reasons why 
such rights should be secured and because, not being thus secured, they are 
unenforced, unenforceable, flouted, and denied, I favor the amendment as a 
first essential step to restore government by law. 

Coming now to specific consideration of the respect effects of the pending 
bills and of title 5, United States Code, section 22 itself: 

First, accentuating the negative: 

1. The amendment proposed in the first four bills does not define the term 
“public records” or declare a right to inspect any public records or declare a 
general or specific right to any information. 

Thus the amendment is not in any sense a public information act; it never 
has been such an act and it should not be made one now. That is one of the 
reasons why I am not in favor of H. R. 2810. 

2. The amendment thus proposed does not affect whatever rights or discre- 
tions, if any, are vested in executive or administrative officials by constitutional 
or other law to withhold information from, or limit the availability of records 
to, the Congress. 

That is so because the amendment speaks of the public alone, not at all of 
Congress. Those officials throughout the whole executive branch who insist 
upon such rights or privileges as against the Congress may rest in peace; these 
bills give them no cause for alarm. 

3. The amendment does not affect whatver rights or privileges are vested in 
all the other administrative agencies (as distinguished from executive depart- 
ments), to withhold information from, or limit the availability of records to, 
the Congress or the public or the press or anyone else. 

That is so because title 5. United States Code, section 22 itself has no applica- 
tion whatever to such agencies. Its application is expressly retsricted to the 
executive departments—State, Defense, Treasury, Justice, Post Office, Interior, 
Agriculture, Commerce, Labor, and Health, Education, and Welfare (5 U. 8. C., 
ie 
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It is typical of the maze of confusions, uncertainties, and injustices sired 
by title 5, United States Code, section 22 and creating in themselves a need for 
major surgery that some other administrative agencies for years have been 
issuing and enforcing secrecy and confidentiality regulations based on this 
statute. Since this subcommittee was created and by reason of its proceedings, 
some of these agencies have beaten a hasty retreat from this utterly untenable 
position. Others still cling to it. As late as September 2, 1957, the National 
zabor Relations Board in a formal ruling on appeal stated: “Title 5, United 
States Code, section 22, which is applicable to independent agencies * * * ex- 
pressly authorizes” the cited NLRB regulation (The Great Atlantic and 
Pacific Tea Company and Independent Bakery Workers Union, 118 N. L. R. B. 
No. 138). This is nonsense. 

4, The amendment does not affect whatever rights or privileges to withhold 
information from, or limit the availability of records to, the Congress, public, 
press, or anyone else exist pursuant to the Constitution, acts of Congress other 
than title 5, United States Code, section 22, court decisions not based upon 
title 5, United States Code, section 22, or Executive orders. 

That is so because the amendment says: “This section does not authorize * * *. 

Therefore, among the unaffected rights or privileges, in addition to those, what- 
ever they are, of constitutional sanction, are these: 

(a) Those existing under title 5, United States Code, section 1002, the Admin- 
istrative Procedure Act of 1946, the qualifications whereof, as the American law 
section of the Library of Congress advised a Senator, “have enabled agencies to 
assert the power to withhold practically all the information they do not see fit 
to disclose.” (Letter to Senator Francis Case, November 8, 1951). 

(b) Those existing under court decisions (not based on title 5, United States 
Code, section 22) concerning the evidentiary privilege attaching to military infor- 
mation, State secrets, sources, and content of confidential communications, and 
so on. 

(c) Those existing under Executive Order 10501, which pertains to “official 
information which requires protection in the interests of national defense,’ and 
Executive Order 10450 which relates to “Security Requirements for Government 
Employment.” 

(d) Those existing under or by virtue of the series of specific acts of Con- 
gress—upward of 60 in number—which deny inspection of, prohibit or restrict 
publication concerning, or otherwise restrict or qualify freedom of information 
in connection with, the particular records they respectively designate. These 
statutes (see Cross, The People’s Right To Know, pp. 231-234), deal with infor- 
mation affecting national security, confidential information acquired from pri- 
vate persons under compulsion of law (e. g., income tax returns, trade secrets, 
census information, etc.), information acquired from persons who avail them- 
selves of benefits or services offered by the Government (e. g., Veterans’ Bureau 
files, postal savings deposits, ete.), information of such a nature that premature 
disclosure would give unfair advantage to some recipients (e. g., crop reports, 
plans which might affect the value of securities, etc.) and other information not 
readily to be grouped in classes. 

(e) Those existing under title 18, United States Code, section 1905, which is a 
criminal statute, is captioned “Disclosure of Confidential Information Generally” 
and provides confidentiality for wide areas of information. 

(f) Those existing under the numerous acts of Congress pertaining to the 
individual executive departments. Many of these have been cited in communica- 
tions to this subcommittee. 

5. The amendment does not change the authority conferred by title 5, United 
States Code, section 22 upon the head of each (executive) department to “pre- 
scribe regulation not inconsistent with law,’ in the matters stated, including 
“the custody, use, and preservation of the records, papers * * *.” It does not 
deprive such heads of the authority by regulation to centralize in themselves the 
matter of determination as to whether or not applications for information or 
availability of records will be granted or denied by them. (That, as pointed 
out below, is the only authority which the Supreme Court has held to be con- 
ferred upon such heads by United States Code, section 22. 

In sum, therefore, the amendment does not change the laws which the Congress 
and the courts, respectively, have specifically made and found when they were 
dealing with, and consequently, had their attentions directed to and concen- 
trated upon, the issue of the people’s right to know of Government action and the 
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extent to which and the instances in which qualifications of that right were 
required by public necessity. 

jut it does put to death the authority, if any, of the heads of the 10 executive 
departments under this statute to exercise a final, judicially unreviewable dis- 
cretion to withhold information from, or to limit the availability of records to, 
the public. Whether or not such authority actually and lawfully exists under title 
5, United States Code, section 22, the fact is such authority has been exercised 
and is still insisted upon. Accordingly, that title 5, United States Code, section 
22, bereft of standards and definitions, is the prime barrier of secrecy is a con- 
dition, and not a theory. 

Second, further accentuating the negative, the condition of the law is not: 

1. As it should be in the interests of the public welfare, of the citizens’ respon- 
sibility for sound self-government in parlous times, or of the people’s right to know 
of Government action as evidenced in the records thereof. 

As the United States Supreme Court declared: “It goes to the heart of the 
natural right of the members of an organized society * * * to impart and 
acquire information” (Grosjean v. American Press Co. et al., 297 U. S. 233, 1936). 
As James Madison put it: “A popular government without popular information, 
or the means of acquiring it, is but the prologue to a farce or tragedy, or perhaps 


both,” and “* * * the right of freely examining public characters and measures, 
and of free communication thereon, is the only effectual guardian of every other 
right” (Cross, The People’s Right to Know, p. 129). As Edward Livingston said: 


“No nation ever yet found any inconvenience from too close an inspection into 
the conduct of its officers, but many have been brought to ruin, and reduced to 
slavery, by suffering gradual imposition and abuses, which were imperceptible, 
only because the means of publicity had not been secured” (ibid). 

And former Secretary of the Treasury Humphrey wrote the subcommittee: 

“T personally have no reservations about the Government’s business being 
the public’s business, and the public is certainly entitled to know, with a mini- 
mum of restrictions, exactly what its Government is doing (subcommittee ques- 
tionnaire, p. 503). 

So it is that the citizens of a self-governing society must have—not only at 
State and municipal levels but even more vitally at the seat of their National 
Government—the legal right to information of governmental activities subject 
only to those limitations imposed by urgent public necessity. To that end they 
must have the right to be heard in the courts with an enforcement procedure 
geared to cope with the dynamic expansion of governmental activities. 

It is idle to say that such rights are declared or secured now. Accordingly, 
it is not enough merely to recognize this principle philosophically or to pay it 
pious lip service. Nor is it enough that, by virtue of official grace and the self- 
serving incentives of publicity, some information, even in large volume, becomes 
available gift-packaged as “exercise of administrative discretion.” It is still 
not enough that, thanks to the industry, resourcefulness and courage of the 
Nation’s organs of news dissemination, some information becomes available to 
the people speedily, in substantial volume and at bearable cost. 

I intend no reflection upon the sincerity or the integrity or, in the main, the 
good judgment of the present or past heads of the executive departments. But 
I do urge: 

(a) That determination of the application in specific instances of that which 
former Secretary Humphrey termed a “minimum of restriction” should be made 
in issues so vital pursuant to law and with due process thereof; 

(b) That such rights should be passed upon by those who are not judges in 
their own cause; and 

(c) That the people’s right to know of their Government's action is properly 
one for judicial determination and not for final decision by those who, in direct 
connection with information and records of such action, have programs to pro- 
mote, policies to propagandize, and personnel to protect. 

2. The condition of the law is not as it would be were it to be challenged 
on proper constitutional grounds. I have abiding faith that, as the mills, albeit 
slowly, grind exceeding fine, it will come to be judicially determined on the 
highest authority that these rights are guaranteed under the first, fifth, and 
ninth amendments. These are rights without which the rights of freedom of 
speech and of the press and of petition for the redress of grievances are futilities, 
are rights of which above all others no person should be deprived without due 
process of law and are rights retained by the people not denied or disparaged 
by anything enumerated in the Constitution. Yet, with title 5, United States 
Code, section 22 barricading the road, this is for another day. 
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8. The law is not as it would be were the courts free to determine, as matters 
of law and justice, whether the nature of the information and records withheld 
from the public actually and lawfully come within the scope of the privilege of 
secrecy invoked against disclosure. 

Third, coming now to the positive: The condition of the law so far as declared 
is that, in the absence of general or specific acts of Congress affirmatively creating 
clear, mandatorily required rights to inspect—and such acts, relatively, are not 
numerous—there is no enforcible legal right to inspect any Federal nonjudicial 
record. (See U.S. ev rel. Stowell v. Deming et al., 19 F. 2d 697, App. D. C. 1927; 
cert. den. 275 U. S. 531, 1927; and quotations therefrom cited above on p. 9 and 
discussion below. ) 

It follows inexorably that, despite the dynamic expansion of governmental 
activities which the Supreme Court has called one of the dramatic legal develop- 
ments of the past half century (Wong Yang Sung v. McGrath, Attorney General, 
3839 U. S. 33, 1950), the people’s access to information of such activities by the 
best evidence—the records themselves—is (with the exceptions referred to) a 
matter of courtesy or grace hanging dependently upon the favorable and final 
and judicially unreviewable exercise of official discretion. 

This, so far as the executive departments are concerned, is due primarily and 
in large part to title 5, United States Code, section 22. It is also due in sub- 
stantial measure to other legislation which is not affected by these bills and 
includes title 5, United States Code, secion 1002, the Administrative Procedure 
Act of 1946. That legislation, to whatever extent it was intended as a “public 
records” or “public information act,” has proved to be an abject failure. It is 
due also to the fact that Congress in so many areas has not legislated at all. 
Abhorring this vacuum, officialdom has “settled in.” The result is that there is 
a pitifully small amount of law for regulations under title 5, United States Code, 
section 22 to be “inconsistent with.” 

Adopted in 1789, title 5, United States Code, section 22, was part of the process 
of organizing under the Constitution the executive departments which under the 
Articles of Confederation had been directly under the Congress. It was enacted 
as a housekeeping statute to get George Washington’s first administration under 
way in internal management of functions. Conspicuously absent are-expressions 
or other evidence indicating a purpose to legislate concerning relationships as 
between the heads of the departments and the Congress or as between such heads 
and the public. 

The statute speaks of “custody, use, and preservation of records, papers * * *.” 
It says nothing of nonuse or of withholding, secrecy, or confidentiality. If that 
had been the intention, the men of the times, singularly gifted in political science 
and expression, would surely have made it plain. Congress, in legislating inspec- 
tion or confidentiality, as the case may be, for records has always been able to 
adopt language appropriate to its intent. 

Present at the time of its birth were such men as James Madison, Thomas 
Jefferson, Edward Livingston, Patrick Henry, and others whose views concerning 
the rights of the people to know about their Government have been cited above. 
(See also Cross, The People’s Right to Know, pp. 129-130.) 

A contemporary of the Bill of Rights, this legislation most assuredly would 
have had hard sledding if its known or suspected purpose or effect would be to 
deny or disparage rights retained by the people or to deprive them, in respect of 
such rights to know, of due process of law or to abridge rights under the first 
amendment, whereof it has been authoritatively said : 

“To guard against repressive measures by the several departments of the 
Government by means of which persons in power might secure themselves and 
favorites from just scrutiny was the general purpose. The evils to be prevented 
were not the censorship of the press merely, but any action of the Government 
by means of which it might prevent such free and general discussion of public 
matters as seems absolutely essential to prepare the people for an intelligent 
exercise of their rights as citizens” (2 Cooley, Constitutional Limitations, eighth 
edition, 1927, pp. 885, 886). 

When the statute was enacted there were three department heads—State, War, 
and Treasury—and there were, in addition, an Attorney General and an em- 
bryonic post office agency. State’s personnel was less than half a dozen. And 
now consider the department heads—a small, appointive top political directorate 
exercising authority, and claiming a judicially unreviewable discretion, to with- 
hold information concerning Government action by great members of personnel 
and affecting in some way, directly or indirectly, visibly or invisibly, nearly 
every phase of our lives (26 George Washington Law Review, October 1, 1957; 
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37 American Bar Association Journal, 641, September 1951). These are indeed 
“persons in power” and that upon which they insist is indeed a means by 
which they may secure themselves and favorites from just scrutiny. 

Whatever at long last may turn out to be the proper interpretation of title 5, 
United States Code, section 22, the facts that count here and now are that the 
law as declared and as enforced in the 10 executive departments is as I have 
just stated it. As convinced as I am that in the end the current interpretation 
and enforcement of the statute will be found to be an abridgment of constitu- 
tional rights and otherwise “inconsistent with law,” it must be admitted that 
these departmental actions do have some judicial, though not final Supreme 
Court, sanction. 

Thus the statute has been held constitutional. Valid regulations thereunder 
have the force of law and are binding upon the courts. Regulations are valid 
unless plainly and palpably inconsistent with law (Cross, The People’s Right To 
Know, p. 214, and cases cited). 

Regulations authorizing withholdings of information and records have been 
upheld. Records withheld pursuant to regulations have been ruled secret or 
confidential. While there are no decisions under title 5, United States Code, 
section 22 on the right of a citizen to inspect, there are decisions thereunder 
which tend to support the departmental interpretations (ibid., pp. 216-218, and 
authorities cited). Attorney General Opinions have taken this view; and while 
these are not “law,” they do receive prima facie weight and respectful attention 
in the courts, especially those of original jurisdiction and, moreover, they are 
in general followed by the officials to whom they are directed. 

So it is that one court said: “It is within the executive authority to promulgate 
regulations severely limiting disclosure of Government files” (Nola Electric y. 
Reilly, 11 F. R. D. 103: D. C. N. Y. 1950). A competent text writer states: “In 
private litigation * * * the determination of the head of the department or 
agency that disclosure should not be allowed is for all practical purposes final and 
unreviewable” (Moore, Federal Practice, 2d edition, vol. 4, pp. 1170-1183). 

It is unnecessary to labor the point further inasmuch as the executive depart- 
ments have long taken the view that the law is as I have stated it to be 
declared, and pursuant thereto they have issued and enforced regulations for 
withholding information from, and limiting the availability of records to, the 
public and the press and, for that matter, Congress itself. In the proceedings 
before this subcommittee, and in connection with the pending bills, they have 
adhered thereto as respects public and press and, in some instances, Congress 
as well. 

Each of the 10 executive departments is on record here as opposing the amend- 
ment. As is to be expected in the presence of a statute so vague and un- 
certain and bereft of standards and definitions and of a resulting factual 
situation so pitifully confused, the stated reasons for opposition range hither 
and thither. But none of them retreats from the position that there is the dis- 
cretion referred to, the Department of State is the most specific and frank: 

“These bills would appear to be an attempt to limit the exercise of executive 
discretion which must continue to be vested in the heads of the various agencies 
so that the operations of the agencies are carried out effectively and in the best 
interests of the Government. Therefore, the Department of State recommends 
against favorable consideration of any of these bills” (pt. 11, p. 2582, subcom- 
mittee hearings). 

If such a discretion in executive department heads exists under title 5, 
United States Code, section 22, the courts are thereby reduced to the status 
of impotent, silent men under the well-settled rule stated by Chief Justice 
Marshall that: 

“The province of the Court is, solely, to decide on the rights of individuals, not 
to inquire how the Executive, or executive officers, perform duties in which 
they have a discretion” (Marbury v. Madison, 5 U. S. (1 Cranch) 137, 170: 1803). 

Even if there is doubt whether title 5, United States Code, section 22 has such 
an effect, the courts are thus reduced inasmuch as “* * * the legal right of (the) 
relator to the performance of the particular act of which performance is sought 
must be clear and complete” (U.S. ex rel. Stowell v. Deming, 19 F. 2d 697; App. 
D. C. 1927 ; cert. den. 275 U. 8. 531; 1927). 

With the people thus locked out of their courts, thus shorn of due process to 
review the justice and the lawfulness of their servants’ acts, James S. Pope, 
executive editor of the Louisville, Ky., Courier-Journal and Times, past presi- 
dent of the American Society of Newspaper Editors and chairman of its Freedom 
of Information committee at the time, justly said: 
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“To my committee * * * searching blindly for the fountainhead of secrecy, 
it (5 U. S. C. 22) is a new and enlightening clue. Our feelings about it are 
not unlike those of a doctor who has been observing the ravages of some kind of 
disease, and finally identifies the germ. It may be that title 5, United States 
Code Annotated, section 22, in some form has to exist. That seems to be a 
pasic law of life, applying to bacteria as well as to news. But we can never 
cease to fight for its qualification and modification” (Harvard University Nieman 
Reports, The Cult of Secrecy, October 1951, p. 9). 

President Eisenhower, in his recent letter to Eric Johnston, said: 

“In our free society the Government has a duty to keep the people informed 
on What it proposes to do and why. Without full public awareness it is difficult 
for the Nation to put forward maximum effort and obtain maximum results. * * * 

“In the light of the numerous requests that I have received, it would be 
highly gratifying to me and a great service to the Nation if you would be willing 
to call in Washington a conference * * * to explore means of conveying to our 
citizens a fuller flow of information on the foreign aspects of our national 
security” (New York Herald Tribune, January 12, 1958). 

Congress, in enacting the proposed amendment, will take a giant step toward 
removing the source of infection of the malady of secrecy on what the Government 
proposes to do and why and, at the same time, toward aiding the high purpose 
of the President and the great service to the Nation entrusted to Mr. Johnston. 
The beneficial results will not be confined to information from the State Depart- 
ment on the foreign aspects of our national security but will bring a fuller flow 
of information of Government action elsewhere throughout the executive depart- 
nents. 

In the two leading cases of Boske v. Comingore (177 U. 8S. 459 (1900)) and 
U.S. ex rel. Touhy v. Ragen (340 U. S. 462 (1951) ), so often cited as the bases 
for an all-enbracing secrecy and confidentiality authority in the executive depart- 
ments, the Supreme Court held—and held only—that the head of an executive 
department may lawfully centralize in himself the authority to determine 
whether documents of the department may be released for use of persons outside 
the department. 

In the Boske case the Court said: 

“In our opinion the Secretary, under the regulations as to the custody, use 
and preservation of the records, papers, and property of his department, may 
take from a subordinate, such as a collector, all discretion as to permitting the 
records in his custody to be used for any other purpose than the collection of 
revenue and reserve for his own determination all matters of that character.” 

In the Touhy case the Court held that: 

“In view of the variety of information contained in the files of any Govern- 
ment department and the possibilities of harm from unrestricted disclosure in 
court, the usefulness, indeed the necessity, of centralizing determination as to 
whether subpenas duces tecum should be obeyed or challenged was obvious.” 

The proposed amendment does not diminish the authority thus held to exist 
under title 5, United States Code, section 22. But, pursuant to the amend- 
ment, if the department head withholds information from, or limits availability 
of records to, the public, he must seek (elsewhere than 5 U. S. GC. 22) in the 
Constitution, other legislation, court decisions, executive orders or other law 
for legal justification for such action, which is not finally withdrawn from 
judicial review. 

The Supreme Court has not placed its stamp of approval on the executive 
interpretation of the effect of title 5, United States Code, section 22, or regula- 
tions thereunder; nor has it or, so far as I have been able to ascertain, any 
other court of high authority placed a stamp of disapproval on the situation 
proposed by the amendment. 

Quite to the contrary, in the Touhy case Justice Frankfurter, in his con- 
curring opinion, emphasized : 

“There is not a hint in the Boske opinion that the Government can shut off 
an appropriate judicial demand for such papers. 

“Specifically the decision and opinion in this (Touhy) case cannot afford a 
basis for a future suggestion that the Attorney General can forbid every sub- 
ordinate who is capable of being served by process from producing relevant 
documents and later contest a requirement upon him to produce on the ground 
that procedurally he cannot be reached. In joining the Court’s opinion I as- 
sume the contrary—that he can be reached. 

“To hold now that the Attorney General is empowered to forbid his sub- 
ordinates, though within a court’s jurisdiction, to produce documents and to 
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hold later that the Attorney General himself cannot in any event be procedurally 
reached would be to apply a foxhunting theory of justice that ought to make 
Bentham’s skeleton rattle.” 

In Reynolds vy. U. 8. (845 U. S. 1 (1953), not based on title 5, United States 
Code, section 22, the Court said: 

“The court itself must determine whether the circumstances are appropriate 
for the claim of privilege, and yet do so without forcing a disclosure of the 
very thing the privilege is designed to protect. 

“Judicial control over the evidence in a case cannot be abdicated to the 
caprice of executive officers.” 

To be sure, these utterances were in cases involving production of documents 
as evidence in litigation. There is—at least I can find—no reported case in 
which a citizen has ventured to climb the barricade of title 5, United States Code, 
section 22, to inspect a record. But if judicial control is not to be abdicated to 
executive caprice where the rights of only 1 or 2 individuals are involved, there 
most assuredly should be no such abdication where that which is involved “goes 
to the heart of the natural right of the members of an organized society * * * 
to acquire information about their common interests.” 

In the Reynolds case the Government asserted a privilege not under title 5, 
United States Code, section 22, but akin to that asserted by executive depart- 
ment heads under title 5, United States Code, section 22. The lower court, 
reversed on other grounds by the Supreme Court, said: [Nor] “is there any 
danger to the public interest in submitting the question of privilege to the 
decision of the courts. The judges of the United States are public officers whose 
responsibility under the Constitution is just as great as that of the heads of the 
executive departments. When documents are submitted to them under a claim 
of privilege the judges may be depended upon to protect with the greatest care 
the public interest in preventing the disclosure of matters which ought to be 
privileged. And if as the Government asserts is sometimes the case, a knowl- 
edge of background facts is necessary to enable one properly to pass on the 
claim of privilege those facts also may be presented to the judge in camera.” 

The danger to the public interest, the Court indicated, loomed elsewhere. 
It said: 

“Moreover we regard the recognition of such a sweeping claim of privilege 
against any disclosure of the internal operations of the executive departments of 
the Government as contrary to a sound public policy. The present cases them- 
selves indicate the breadth of the claim of immunity which one Government 
department head has already made. It is but a small step to assert a privilege 
against any disclosure of records merely because they might prove embarrassing 
to Government officers. Indeed it requires no great flight of imagination to 
realize that if the Government's contentions in these cases were affirmed the 
privilege against disclosure might gradually be enlarged by executive determina- 
tion until, as is the case in some nations today, it embraced the whole range 
of Government activities.” 

While the Supreme Court itself seems not to have settled the question, lower 
Federal courts, at least where “state secrets” are not involved, have adopted 
increasingly the view that it is for the courts, and not for the executive branch, 
to determine whether the nature of the information withheld comes within the 
scope of the privilege invoked (Cross, The People’s Right To Know, p. 219 and 
eases cited). 

Legal writers increasingly recommend this view as the better one. (Tbid., 
p. 219 and authorities cited.) Among them are Dean Wigmore, who has said: 

“The public (in the words of Lord Hardwicke) has a right to every man’s 
evidence. Is there any reason why this right should suffer an exception where 
the desired knowledge is in the possession of a person occupying at the moment 
the office of chief executive of a state? There is no reason at all. His temporary 
duties as an Official cannot override his permanent and fundamental duty as 
a citizen and as a debtor to justice” (8 Wigmore on Evidence, 3d ed. 733). 

“The question then is reduced to this: Whether there are any matters of 
fact, in the possession of officials, concerning solely the internal offairs of public 
business, civil or military, which ought to be privileged from disclosure when 
material to be ascertained in a court of justice? 

“1. Ordinarily there are not. In any community under a system of repre- 
sentative government and removable officials, there can be no facts which re 
quire to be kept secret with a solidity which defies even the inquiries of a court 
of justice. ‘To cover with the veil of secrecy,’ said Patrick Henry, ‘the common 
routine of business, is an abomination in the eyes of every intelligent man and 
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every friend to his country.’ Such a secrecy can seldom be legitimately desired. 
It is generally desired for the purposes of partisan politics or personal self- 
interest or bureaucratic routine. The responsibility of officials to explain and 
to justify their acts is the chief safeguard against oppression and corruption” 
(ibid., pp. TS9-790). 

“Conclusion.—The privilege, when recognized, should therefore be subject to 
the following limitation: 

“1, Any executive or administrative regulation purporting in general terms 
to authorize refusal to disclose official records in a particular department when 
duly required as evidence in a court of justice should be deemed void” (ibid., 
p. SO1). 

Mr. Justice Mondelet, of Canada, ruling upon refusal by a Provincial secretary 
to produce a report of a superintendent of police, pointed out: 

“(Conceding that the privilege may exist), are you to compare the discretion, 
the unbiased mind, the position of the judge who is alike independent of the 
Crown and of the people, who is free from party spirit, who knows or, should 
know no one, to the biased mind—naturally, necessarily biased mind—of a 
politician, not independent as the judge is, but dependent on a party, who knows 
or must know, the contending parties, and may have the most cogent reasons 
for supporting one party in preference to another; who has to bear and does 
bear the external pressure which the judge is or should be inaccessible to; whose 
interest it may be, under the flimsy pretense, under the transparent veil of 
public interest, to screen some petty minion in office. The comparison cannot 
hold for a moment. In the case of the judge you have sacred guaranties; in 
that of the politician, none” (Gugy v. Maguire, 13 Low. Can 33). 

All the considerations thus presented in favor of objective, judicial due 
process and against a final, unreviewable, subjective official discretion apply not 
only where the issue is the right of litigants (whose interests may be, and not 
uncommonly are, out of line with the publiec’s interests) but also—and even 
with greater force—where the issue is the right to know belonging to the 
citizenry. 

That there was a difference in this respect between the right of a litigant and 
the right of a citizen had some basis in English decisions. It has been rejected 
in America by courts and legislatures for, as the Michigan Supreme Court has 
pointed out: 

“The rule adopted by the English courts has no basis in reason or justice. It 
is absurd to hold that a man could inspect the publie records, providing his 
purpose was to use the information in some litigation, and to deny him the 
right to inspect for some other purpose that might be equally beneficial to him. 
It does not protect all his substantial rights and has not been received with 
general favor in this country” (Nowack v. Auditor General, 243 Mich. 200: 1928). 

Additional considerations in favor of the amendment include: 

1. There can be no question of the power or authority of the Congress to 
enact the amendment. That which Congress granted, whatever its true lawful 
effect, the Congress may withdraw, modify, qualify or interpret. 

2. The right of the people to know of government action is not one of those 
“political questions” withheld from legislative or judicial cognizance by execu- 
tive prerogative. That is clear because: 

(a) Congress itself has recognized that the right is of legal cognizance and 
Within its competence in its series of acts attaching a public character to a 
variety of specific types of information: e. g., crop insurance indemnity pay- 
ments, Lobbying Regulation Act, listing of persons in administrative positions, 
ete. (See Cross, The People’s Right To Know, pp. 235-236.) 

(b) The Supreme Court has said: 

“Thus in the case of public records and official documents, made or kept in 
the administration of public office, the fact of actual possession or lawful 
custody would not justify the officer in resisting inspection. * * * The principle 
applies not only to public documents in public offices, but also to records re- 
quired by law to be kept” (Wilson v. U.S., 221 U. 8.361: 1911). 

(c) In support of the people’s right to know and to implement the duty to 
Make information available, the courts, without action by Congress, have made 
the defense of privilege in, libel suits available to executive department heads 
in respect of public statements and press releases (Spalding y. Vilas, 161 U. S. 
483 ; Glass v. Ickes, 117 F. 2d 273, cert. den. 311 U. S. 718 and other cases). 

; In the Glass case the court said: “Indeed such announcements serve a useful 
if not essential role in the functioning of democratic processes of government.” 








3406 INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 


In Sweeney v. Patterson (128 F. 2d 457, cert. den. 317 U. 8. 678), the court 
said: 

“The protection of the public requires not merely discussion but information,” 

At the present time there is pending in the Supreme Court and District Court 
of Appeals libel litigation involving the question whether this privilege is avail- 
able to policymaking Federal officials of less than Cabinet rank (Barr v. Matteo, 
Barr v. Madigan, Ct. of App. D. C. Nos. 13217, 13218; U. S. Sup. Ct. No. 409), 
In their petitions in behalf of the sued official Department of Justice attorneys 
contend : 

“Press releases and press conferences have become an important and accepted 
phase of governmental operations, and the result of this decision, if allowed to 
stand, will be that officials or officers below the rank of a Cabinet officer may 
hold conferences with, or answer inquiries by, representatives of the press at the 
risk of having to answer in court for their remarks. This necessarily will bring 
about a disinclination by those officers to respond to inquiries * * * and neces- 
sarily will result in a sharp curtailment of information which the public will 
receive about controversial matters” (petition for rehearing in banc, p. 5). 

“The result of the decision, if allowed to stand, will probably be a sharp re- 
striction on an important source of information for the press * * * and, in turn, 
a curtailment of information which the public is entitled to and should receive” 
(petition for writ of certiorari, p. 14). 

This praiseworthy devotion of this executive department to the right of the 
public to receive information about Government operations will be implemented 
substantially by enactment of the amendment. The risk alluded to of a sharp 
eurtailment of such information adds to the need for the amendment. 

In Tribune Review Pub. Co. et al. v. Thomas (120 F. Supp. 362 (D. C. Pa. 
1954) ) the court said: 

“There has been a tendency to interfere with the fundamental right of the 
people to be kept thoroughly informed as to the events of the day. The courts 
should be alert and vigilant to make positive that sources of news should not be 
undermined, such as through the growing practice of secrecy in government on 
national, State, and local levels; the growing tendency of public officials to feel 
that they are not accountable to the public: that they can conduct the business 
of their offices in secret; that they may seal or impound public records; that 
they may divulge only such information as they think is good for the people to 
know; that they may extend ‘military security’ into areas of news which have 
no bearing on the Nation’s security.” 

Such trends and attitudes as these have been established in this subcommit- 
tee’s hearings and in their presence the Congress too should be alert and 
vigilant. 

In Horsey v. Folsom et al. (U.S. D. C., District of Columbia), Holtzoff, judge, 
October 11, 1957, the court dismissed a suit for an injunction to restrain the 
Department of Health, Education, and Welfare and its Food and Drug Adminis- 
tration from use of a poster in post offices warning the public against the plaintiff's 
alleged cancer cure. The court upheld the constitutionality of a statute (21 
U. 8S. C. 875b) authorizing dissemination of information of this nature and, in 
addition, held that, independently of the statute, the officials had not only the 
right but the duty to inform the public. Thus the court did take judicial cog- 
nizance of an executive department information issue. Enactment of the amend- 
ment would tend to protect the public’s right to know that Government action 
had shown the “cure” to be worthless if the Department had not performed 
its duty to inform. 

3. In some quarters apprehension has been expressed that enactment of the 
amendment might lead to recognition of rights which if enforced at the appli- 
cation of one citizen might lead other citizens to do likewise and so by numbers 
hamper the transaction of public business. This is seeing things under the bed. 

The first citizen entering a courtroom in exercise of his right to attend judicial 
proceedings is not booted out lest other citizens seek to enter; the court has 
ample discretion to prevent overcrowding. The first citizen exercising his right 
to drive his car along a public highway is not barricaded lest other citizens wish 
to use their rights and so cause a traffic jam; the authorities have, and on occa- 
sion exercise, discretion to deal with tie-ups. The first citizen seeking to vote 
is not shut out lest too many voters show up. No such situation has arisen in 
the States which have such declared rights by statute or court decision. To be 
sure, the National Government is a “big government” but, for examples, Cali- 
fornia and New York City, where such rights are declared by law, are far from 
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minute organisms and their respective populations are 10 or a dozen times bigger 
than that the Nation’s Capital. 

There is ample power and authority to control the situation if masses of 
citizens descend upon the departments to inspect records of their action. More- 
over, that will not happen. As a New York Supreme Court justice recently re- 
marked : 

“An overactive interest in the affairs of government on the part of an overly 
large percentage of the citizenry has not yet been discovered as an evil of 
democracy” (Matter of Walker (Watson), Sup. Ct., N. Y. Co., Walter, judge, New 
York Law Journal, Jan. 4, 1952). 

4. If such an “evil of democracy” or any other evil flowing from enactment 
of the amendment comes about, the Congress and the courts have ample power 
and authority to cope with it. 

The Congress does because “The founders of this Nation entrusted the law- 
making power to the Congress alone in both good and bad times” (Youngstown 
Co. v. Sawyer, 343 U. 8.579 (1952), Steel Seizure case). 

The courts do because ‘mandamus is an extraordinary remedial procedure, 
which is awarded, not as a matter of right, but in the exercise of a sound judicial 
discretion. It will not issue to direct an act which will work a public mischief” 
(U. S. ex rel. Stowell v. Deming et al., 19 F. 2d 697 (App. D. C. 1927) ; certiorari 
denied, 275 U. S. 531 (1927) ). 

If the courts seem to err, Congress has power to act, as has recently happened. 

5. The people’s right to know belongs in a government by law, not in a govern- 
ment of men’s official (as distinguished from judicial) discretion. 


EXHIBIT II 


HovusE OF REPRESENTATIVES, 
GOVERN MENT INFORMATION SUBCOMMITTEE OF THE 
COMMITTEE ON GOVERN MENT OPERATIONS, 
Washington, D.C., November 8, 1957. 
Mr. Jonun K. Wor.ey, 
General Counsel, American Drug Manufacturers Association, 1548 Penob- 
scot Building, Detroit, Mich. 


DEAR Mr. WoRLEY: Receipt is acknowledged of your letter of June 17, 1957, 
concerning the proposed amendment to title 5, United States Code, section 22. 
This is to advise that on July 22, 1957, the subcommittee held initial public 
hearings with representatives of the executive departments. Your letter to 
me was made part of the official record. 

In January 1958 the subcommittee plans to hold additional public hearings 
onthe amendment. If you desire to appear at that time, please advise us on or 
before December 20, 1957. 

For your convenience I have directed the staff of the subcommittee to send 
you, under separate cover, five copies of the printed hearings of July 22, 1957. 

Sincerely, 
JOHN E. Moss, Chairman. 


AMERICAN DruG MANUFACTURERS ASSOCIATION, 
Detroit, Mich., November 20, 1957. 
Re H. R. 2767 (Moss) proposed amendment to title 5, United States Code, sec- 
tion 22. 
Representative Joun E. Moss, 
Government Information Subcommittee, Committee on Government Opera- 
tions, House Office Building, Washington, D.C. 

DEAR REPRESENTATIVE Moss: I have for acknowledgement your letter of No- 
vember 8, 1957, and the several copies of the report of hearing before the subcom- 
mittee on July 22, 1957, with representatives of several of the executive depart- 
ments. First I wish to express deep appreciation for the consideration you 
have accorded us in this matter. 

Iam hopeful that in previous communications I made clear that neither the 
association nor our member firms are critically interested in the effect of the 
above as a “housekeeping” statute or the availability to the Congress or the public 
of records in executive departments relating to personnel, operations, ete. Our 
principal concern has been in maintaining the confidentiality of information 
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supplied by our member firms, on request or demand, to the several executive de- 
partments and commissions of the Federal Government. Heretofore, we had 
felt that the confidentiality was protected by statute, departmental rule or regu- 
lation, and/or agreement between the submitters and governmental officials, 
From reading of the report at pages 2541 through 25438 and exhibit III of the 
report, it appears to us that we need have no such concern, and therefore, unless 
you or Mr. John Mitchell, your committee counsel, advise us that our assumption 
is in error, we will not wish to appear and testify at the hearings in January 1958, 

To set the record straight, I must say that I am at a loss to explain Mr. Banta’s 
apparent vagueness at pages 2541 and 2543 of the report—perhaps my letter 
was not sufficiently specific at several points. First, Mr. Banta must have known 
that the Federal Trade Commission circulated among the producers of anti- 
biotics a very comprehensive and searching questionnaire the answers to which 
involve very confidential financial, trade, etc., information concerning individual 
firms. While it is anticipated that the Commission will make public in general 
terms the results of its findings and comments thereon, nevertheless if the 
information concerning certain of the individual companies were made available 
generally it might be very harmful to them competitively. Also, Mr. Banta 
knows that under section 505 of the Food, Drug, and Cosmetic Act of 1938, as 
amended, our member firms file new drug applications requiring the most inti- 
mate and complete data concerning manufacturing, analytical control, ete., 
procedures. Heretofore we had thought the confidentiality of these was ade- 
quately covered by section 301 (j) of the act, providing as follows: 

“(j) The using by any person to his own advantage, or revealing other than 
to the Secretary or officers or employees of the Department, or to the courts 
when relevant in any judicial proceeding under this act, any information ac- 
quired under authority of section 404, 505, 506, 507, or 704 concerning any method 
or process which as a trade secret is entitled to protection.” 

As stated above, it appears that we need have no further concern in this regard. 

Respectfully yours, 
Joun K. Wortey, General Counsel. 


EXHIBIT III 
[From the New York Times, January 23, 1958] 


GAITHER REPORT DeciIstON—AN ANALYSIS OF THE OPINIONS BACKING EISENHOWER 
IN WITHHOLDING REPORT 


By James Reston 


(Special to The New York Times) 
WASHINGTON, January 22.—President Eisenhower had the last word on publi- 
cation of the Gaither committee’s defense report today, and the general feeling 
here was that it was the right one. 

He said “No” to Senator Lyndon B. Johnson’s request for the recommendations 
of the report, and he will now be accused of covering up a damaging critic of 
his defense policy. Put most 
legal and political principles. 

Politically, he was in trouble either way. If he had published the findings of 
the committee headed by H. Rowan Gaither, Jr., former head of the Ford 
Foundation, he would have put in circulation one more impressive indictment of 
his stewardship. 

More important, he would have weakened himself and the authority of the 
Presidency at a moment when the Democrats feel that his ebbing power provides 
them with the opportunity to fill what they call “the leadership vacuum.” 


observers believe his action was based on sound 


OPPOSITION MOVES CITED 


This latter is a serious problem. With every additional evidence of Executive 
timidity, with every incident suggesting that the President is backing and filling 
or bowing to the views of his subordinates, the majority leaders in the opposition 
party see a chance to impinge on Presidential powers. 

To stop this, and to preserve his right to call for additional private assistance 
in solving the increasingly complex defense and foreign policy questions, the 
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President had to say “No.” He was damned if he did and damned if he didn’t, 
and in the end he followed a sound precedent. 

For there is no more important or enduring fight in Government than this 
battle by the executive branch of the Government to defend itself from the 
encroachments of the legislative branch. 

The first such attempt was made by the House of Representatives 166 years 
ago next month in the administration of President Washington. At that time, 
the House demanded all the executive papers in a War Department expedition 
by one General St. Clair. General Washington refused, and got away with it, 
but he was still worried enough about the incident to caution against such 
practice in his farewell address: 

“It is important,” he said, “that the habits of thinking in a free country should 
inspire caution in those intrusted with its administration to confine themselves 
within their respective constitutional spheres, avoiding in the exercse of the 
powers of one department to encroach upon another. 

“The spirit of encroachment tends to consolidate the powers of all the depart- 
ments in one, and thus to create, whatever the form of government, a real 
despotism.” 

Since then, Presidents of all parties, particularly when confronted by an 
opposition majority in the Legislature, have fought and fought successfully 
to establish the principle that they and members of their Cabinets have the 
undoubted privilege and discretion to keep confidential papers and information 
that they think require secrecy. 

President Washington sustained the principle against a hostile Republican 
majority in the lower House. President Jackson maintained it in a fierce debate 
with a powerful Whig minority headed by Senators Webster, Clay, and Calhoun. 

President Cleveland, with a Republican Senate and President Hoover with a 
Democratic House came to the same conclusion as President Eisenhower, who 
now has both Houses against him. And the battle against what Washington 
ealled “the spirit of encroachment” has been even sharper in this century than 
the last. 

President Franklin D. Roosevelt, in an incident that shows the changes of the 
last generation, even refused in 1935 to allow the House to see a transcript of 
a Presidential news conference, now published verbatim and televised throughout 
the Nation. 

“IT do not believe,” he wrote to the Speaker on May 8&8, 1935, “that it would be 
advisable for me to create the precedent of sending to the Congress for docu- 
mentary use the text of remarks I make at the bi-weekly conferences with the 
newspaper representatives here in Washington.” 


“CONSCIOUSNESS OF RESTRAINT” 


If he did so, he said, this would destroy the informality of his relations with 
the press, produce “a consciousness of restraint” and force upon him the necessity 
for constant preparation of his remarks. 

In this long executive-legislative struggle the last word has invariably gone 
to the President, with the backing of the Supreme Court. 

The clear principle is that the executive branch would not be independent, 
as contemplated by the Constitution, if the President or his principal aids were 
subject to the commands of the Congress and to imprisonment for disobedience 
of a legislative subpena. 

In the end, President Eisenhower, despite considerable legislative pressure, 
followed the rule. He gave the Senate the facts but not the report or its recom- 
mendations, and though he was being accused tonight of hiding his failures 
behind a legal curtain, he had a lot of history on his side. 


EXHIBIT IV 


THE GENERAL COUNSEL OF COMMERCE, 
Washington, D. C., January 31, 1958. 
Hon. Joun E. Moss, 
Chairman, Government Information Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D. C. 
DEAR Mr. CHATRMAN. This is in reference to further hearings by your subcom- 
mittee, scheduled for February 3 and 4, 1958, with respect to H. R. 2767, H. R. 
2768, H. R. 2769, H. R. 2801, and H. R. 3497, bills to amend section 161 of the 
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Revised Statutes with respect to the authority of Federal officers and agencies 
to withhold information and limit the availability of records. 

You already have an opinion, dated June 24, 1957, from the Secretary of 
Commerce opposing enactment of any of these bills. You also have a letter from 
me, dated July 8, 1957, enclosing answers to questions propounded by your 
subcommittee in a letter dated June 20, 1957. 

You held hearings on July 22, 1957, at which I was unable to appear, and have 
been kind enough to give me an opportunity to appear instead at your hearings 
scheduled for next week. However, it may not be necessary for me to appear 
at those hearings if my understanding of the subcommittee’s intentions with re- 
spect to H. R. 2767, as gathered from the record of last years hearings, is 
correct. In that case, it may be that my appearance would serve no useful 
purpose. However, if my understanding is not correct it may be that the 
subcommittee would want me to appear, in which event I shall be glad to come. 

This bill would amend section 161 by adding the following sentence: “This 
section does not authorize withholding information from the public or limiting 
the availability of records to the public.” 

It was our prior opinion, as expressed in our letters of last year, that this 
sweeping language might be construed as a broad declaration of policy on the 
subject, affecting other statutes and precluding the Secretary of Commerce 
from issuing regulations governing the disclosure of Department information by 
his subordinates. 

Last year’s record raises, but does not appear to answer definitely, questions 
as to whether or not the bill was intended by the subcommittee to achieve these 
results. 

The staff memorandum, exhibit IIT, indicates clearly that the proposed amend- 
ment is not intended to affect the authority of the head of a department himself 
to withhold information and records on the basis of other statutes or Executive 
or constitutional privilege. The staff memorandum indicates that the purpose 
of the amendment, as far as withholding by the head of the department himself 
is concerned, is merely to insure that he cannot use section 161 alone as a justifi- 
eation for such withholding, but must rely on some other statute, Executive or 
constitutional privilege. In connection with this aspect of the problem I doubt 
that there is any occasion for my testifying before your subcommittee if the legis- 
lative history will make clear that the intent of the amendment is as expressed 
in the staff memorandum. The Department of Commerce has never felt that 
this statute is intended to authorize the head of a department, entirely apart 
from other statutes, Executive or constitutional privilege, to withhold informa- 
tion and records where the question of his authority to withhold is raised and 
not the question of his authority to prescribe regulation to his subordinates. 

On the other problem, however—the effect of the proposed amendment on the 
authority of the head of the department to issue regulations governing the dis- 
closure of department information by his subordinates—last year’s record is not 
quite as clear. The staff memorandum states that the proposed amendment does 
not overrule or change in any way the two major decisions in Boske v. Cumingore 
and Touhy v. Ragen. It is our understanding of these cases, as expressed in our 
prior memorandum, that they stand together for the proposition that the head 
of a department may, under the authority of section 161, by regulation validly 
withdraw from his subordinates the power to release departmental papers. 

In addition to the staff memorandum, statements of the same import were made 
by members of the subcommittee in last year’s hearing. For example: when Mr. 
Goff said that he was afraid the language might be construed “as meaning that 
we couldn’t make regulations that subordinates couldn’t make decisions on with- 
holding information” (p. 2560), Mr. Fascell said that he did not see how Mr. 
Goff could arrive at that conclusion and said he agreed that “in the report if 
legislation is adopted it ought to be made quite clear that it doesn’t interfere 
with the authority of the department head to make regulations concerning 
subordinates.” 

However, our doubt as to the intent of the subcommittee arises from the fact 
that when Mr. Goff said (on p. 2567) that he didn’t “want anybody construing 
it that we couldn’t issue regulations in regard to withholding certain types of 
information,” Mr. Fascell made the following statement : 

“Now that is different. When you put that last modifying thing on there, 
that is different. Now, if it is to be construed that you would not have the right 
to issue regulation, you and I would have no quarrel. I agree you do have and 
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should have the right to issue regulations. But when you add ‘to withhold 
certain types of information,’ that is something else again.” 

We believe that it is of paramount importance that no amendment of this 
section should be made which would in any way raise any question as to the 
authority of the head of a department to issue regulations governing the conduct 
of his subordinates in connection with the disclosure of information as long as 
those regulations do not conflict with other provisions of law. 

While Mr. Fascell thought that the clarification ought to be in the reporting, we 
think that if an amendment is to be made at all it ought to be in the language of 
the amendment itself. Mr. Goff apparently made the entirely personal suggestion 
that the amendment be reworded to read somewhat as follows (p. 2561): “This 
section does not authorize department heads to withhold information from the 
public or limit the availability of records.” We are not satisfied that this amend- 
ment would achieve the objective. By Reorganization Plan No. 5 of 1950 there 
were transferred to the Secretary of Commerce, with certain exceptions, “all func- 
tions of all other officers of the Department of Commerce and all functions of all 
agencies and employees of such Department” and the Secretary of Commerce 
yas authorized from time to time to “make such provisions as he shall deem 
appropriate, authorizing the performance by any other officer, or by any agency 
or employee of the Department of Commerce of any function of the Secretary, 
including any function transferred to the Secretary by the provision of this re- 
organization plan.” If the Secretary is, under the language proposed by Mr. Goff, 
deprived of the function under this section of withholding information or limiting 
the availability of records, a question might be raised under this reorganization 
plan as to whether he had the authority to arrange for the performance of these 
functions by subordinates. In other words, it seems to us possible that the lan- 
guage of the amendment, even with the change suggested by Mr. Goff, might be 
construed to withdraw from the operation of this section entirely all functions, 
not only of the Secretary but also of his subordinates, relating to the withholding 
of information or limiting the availability of records. 

We think the following language would cure this difficulty : 

“This section does not authorize the head of a department to withhold informa- 
tion from the publie or limit availability of records other than by regulation 
governing the conduct of other officers, clerks, and employees.” 


We believe that this language would accomplish the purpose referred to above 
and expressed in the staff memorandum and the first exchange between Mr. 
Fascell and Mr. Goff, and make clear what we believe from this to be the sub- 
committee’s intent, namely that the head of a department shall not be entitled to 
rely on this section in deciding whether or not he, himself, is authorized to with- 
hold information or limit the availability of records. 

Sincerely yours, 
FREDERICK C. NASH, General Counsel. 


EXHIBIT V 


The White House today made public the following letter from the President to 
the Honorable Eric A. Johnston: 
THE WHITE HovusgE, 
January 11, 1958. 
Hon. Ertc A. JOHNSTON, 
1600 Eye Street NW., 
Washington, D. C. 


DEAR Ertc: In recent weeks there have come to the White House many in- 
quiries with respect to the foreign aspects of our national security. They indicate 
a natural and keen desire to receive fuller information in these particular fields. 

In our free society the Government has a duty to keep the people informed on 
what it proposes to do and why. Without full public awareness it is difficult for 
the Nation to put forward maximum effort and obtain maximum results. During 
your service with the Government as Chairman of the International Development 
Advisory Board and through your travels abroad you have gained firsthand 
knowledge of our economic development and security problems. 

In the light of the numerous requests that I have received, it would be highly 
gratifying to me and a great service to the Nation if you would be willing to call 
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in Washington a conference of business and organization leaders, bipartisan in 
character, to explore means of conveying to our citizens a fuller flow of informa- 
tion on the foreign aspects of our national security. 
I do hope that you will feel that you can give the time to do this. 
Sincerely, 


DwiauT D. EISENHOWER. 


EXHIBIT VI 


HOUSE OF REPRESENTATIVES, 
GOVERN MENT INFORMATION SUBCOM MITTEE 
OF THE COMMITTEE ON GOVERN MENT OPERATIONS, 
Washington, D. C., October 12, 1957 


. 


Hon. Boyp LEEDOM, 
Chairman, National Labor Relations Board, 
Health, Education, and Welfare Building, 
Washington, D. C. 

DEAR Mr. LEEDOM: On September 3, 1957, the National Labor Relations Board 
issued a ruling ir the Great Atlantic & Pacific Tea Co. cases (case No. 1-CA- 
2217 and case No. i-CA-2284). The ruling, on page 3 of the mimeographed 
copies, quotes section 102.87 of the Board’s Rules and Regulations covering the 
production of records and other items of information. 
the ruling states: 

“Title 5, United States Code, section 22, which is applicable to independent 
agencies (Appeal of S. BE. C. and Timbers (C. A. 6), 226 F. 2d 501), expressly 
authorizes the promulgation of said section 102.87.” 

In a number of public hearings, letters, and other contacts between the House 
Government Information Subcommittee and officials of various independent reg- 
ulatory agencies, it has been clearly established that section 22, title 5, United 
States Code, does not apply to independent agencies. Two of the independent 
agencies which originally cited this statute as authority to promulgate rules and 
regulations governing information later withdrew the citation. 

Section 1, title 5, United States Code, states: 

“The provisions of this title shall apply to the following executive depart- 
ments : 

First. The Department of State. 
Second. The Department of Defense. 
Third. The Department of the Treasury. 
Fourth. The Department of Justice. 
Fifth. The Post Office Department. 
Sixth. The Department of the Interior. 
Seventh. The Department of Agriculture. 
Kighth. The Department of Commerce. 
Ninth. The Department of Labor. 
Tenth. The Department of Health, Education, and Welfare. 
(As amended July 31, 1956, 70 Stat. 732).” 

Section 2 states: 

“The word ‘department’ when used alone in this chapter, and chapters 2-11 
of this title, means one of the executive departments enumerated in section 1 
of this title.” 

Your attention is also directed to the following Opinions of the Attorney Gen- 
eral: 22 Op. Atty. Gen. 62 and 26 Op. Atty. Gen. 209. 

In view of these clear statements defining the applicability of title 5, United 
States Code, section 22, the House Government Information Subcommittee will 
appreciate immediate clarification of the statement in the Great Atlantic & 
Pacific Tea Co. ruling that the statute “is applicable to independent agencies” 
and that it “expressly authorizes the promulgation of” section 102.87 of the 
Board’s Rules and Regulations governing dissemination of information. 

Sincerely, 


Following the quotation, 


JoHN E. Moss, Chairman. 





Hon. 


D) 
requ 
Tea 

In 
beca 
tria 
deci 
the 
all 
mer 

0 
cast 

age 
pre 
stal 
Ho 
cas 
rul 
I 


Sts 
Su 


= 


INFORMATION FROM FEDERAL DEPARTMENTS AND AGENCIES 3413 


NATIONAL LABOR RELATIONS BOARD, 
Washington, D. C., October 23, 1957 


‘. 


Hon. Jonn E. Moss, 
Chairman, Government Information Subcommittee of the Committee on 
Government Operations, House Office Building, Washington, D. C. 

DEAR CONGRESSMAN Moss: This is to reply to your letter of October 12, 1957, 
requesting clarification of a statement in the Board’s Great Atlantic & Pacific 
Tea Co. ruling (cases Nos. 1-CA—2217 and 2284; 118 NLRB No. 138). 

Initially, it seems desirabie to mention that the decision was interlocutory 
because made on appeal from a trial examiner’s ruling at an early stage of the 
trial of the case, and that the case will ultimately reach the Board for final 
decision on the merits, unless the parties settle the case in the meantime. When 
the case, after the close of the trial, again comes before the Board for decision 
all issues, including the issue mentioned in your letter, will be open for argu- 
ment by the parties and review by the Board. 

On the basis of the foregoing facts, I am sure you will readily agree that the 
ease has not yet been finally disposed of. Since the Board is a quasi-judicial 
agency, it would seem that it should refrain from commenting upon issues which 
presently are in the process of being litigated before it. Wnder the circum- 
stances, therefore, I beg to be excused from specifically answering your inquiry. 
However, the point raised by you seems to be worthy of reappraisal when the 
case is presented to us for decision and we will at that time reexamine our 
ruling on the point involved. 

I appreciate your kindness in calling this matter to our attention. 

Sincerely yours, 


Boyp LEEDOM, Chairman. 


EXHIBIT VII 
HovusE GOVERNMENT OPERATIONS COMMITTEE 


SPECIAL SUBCOMMITTEE ON GOVERN MENT INFORMATION 


Staff memorandum, January 28, 1958. 

Subject: Amendments proposed to title 5, United States Code, section 22, by H. R. 
2767 (Moss), H. R. 2768 (Dawson), H. R. 2769 (Fascell), H. R. 2810 (Hoff- 
man), and H. R. 3497 (Multer). 

Initial hearings on proposed amendments to title 5, United States Code, section 
22, the so-called “housekeeping” statute, were held by the House Government 
Information Subcommittee on July 22, 1957. The legislation was developed 
through subcommittee hearings in May and June 1956 with lawyers both inside 
and outside Government service. It also has been discussed at hearings with 
legal experts and administrators of each department and agency appearing before 
the subcommittee since it was established in June 1955. 

Additional subcommittee hearings on the legislation are scheduled for Feb- 
truary 6 and 7, 1958. Following is a background report on legislation proposed to 


return title 5, United States Code, section 22, to its original status as a “house- 


keeping” statute. 
I 


Section 22 of title 5 of the United States Code of laws was adopted in 1789 as 
an office “housekeeping” statute to get General Washington’s administration un- 
der way: it was codified in 1875 as Revised Statute 161. The pertinent parts of 
the one-paragraph law state that “the head of each department is authorized to 
prescribe regulations, not inconsistent with law, for * * * the custody, use, 
and preservation of the records, papers, and property appertaining to [the 
department ].” 

The proposed amendments would add the sentence: “This section does not 
authorize withholding information from the public or limiting the availability 
of records to the public.” 

Each of the 10 departments of the Federal Government opposes the amendment. 
The reasons range from the attitude that the law has been on the books for 168 
years and should not be changed, to the contention that the proposed amendment 
is unclear. Health, Education, and Welfare Department, admitting that it has 
never used the law, opposes the amendment to be consistent with the other execu- 
tive departments. 
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Initial legal studies by the House Government Information Subcommittee were 
pointed toward development of a Federal public-records law. It was soon real- 
ized, however, that the tortured use of the “housekeeping” statute was the foun- 
tainhead of Federal secrecy—a fact which had been reported by Harold L. Cross 
some 5 years earlier. 

The regulations adopted under the statute—regulations from a department 
head telling his employees how they are to maintain custody of the “records, 
papers, and property’—are bad enough; worse is the claim that the statute in 
itself grants Federal officials authority to refuse information. This claim has 
not been tested in the courts, nor will it be. The department head has backed 
down before the higher courts could rule each time a citizen, claiming his right 
to information, has insisted that the “housekeeping” statute does not give a 
department head authority to refuse information. 

The departments, agencies, bureaus, and branches of the Federal Government 
have plenty of laws under which they can withhold specific pieces of information— 
income-tax returns, crop reports, trade secrets, inventions, and cloak-and-dagger 
activities. But the “housekeeping” statute has become a convenient blanket to 
cover anything Congress may have neglected to include in the specific secrecy 
laws. 

In 1877 Talcott Williams, of the San Francisco Chronicle, wanted to search 
Government files of recommendations for Federal jobs to see who had been recom- 
mended by Senator Aaron Augustus Sargent and Representative Horace Francis 
Page, both of California. The Department of Justice advised President Hayes 
that the department heads should not open their files to Mr. Williams under the 
authority of the “housekeeping” statute. 

In 1905 Attorney General W. H. Moody officially informed the Secretary of 
Commerce and Labor that, under the “housekeeping” statute, he need not give 
copies of the Department’s records to litigants in a New York court suit. 

In June 1951 the United States District Court for the District of Columbia 
ordered Secretary of the Army Frank Pace, Jr., to produce certain medical and 
investigative records in connection with a damage suit filed by Col. Gordon L, 
Barclay. Secretary Pace claimed the “housekeeping” statute and related laws 
gave the Army authority to keep the records confidential. 

In November 1955 the “housekeeping” statute was cited as authority for restric- 
tions on information by 8 Cabinet-level departments and 3 regulatory agencies 
independent of the executive branch of the Governmet. This citation was in 
answer to a subcommittee questionnaire asking, among other things, what author- 
ity the 63 Federal departments and agencies claimed for refusing information to 
the public. 

In June 1956 the General Counsel of the Department of Agriculture claimed 
the “housekeping” statute even granted his Department the power to withhold 
information from the Congress. 

In September 1957 the National Labor Relations Board—an independent 
agency established by Congress outside the executive branch—cited the “house- 
keeping” statute as the legal authority for its regulations restricting public ac 
cess to its papers and records. This independent agency, and the others which 
cited the “housekeeping” statute as authority to restrict information in answer 
to the subcommittee questionnaire, did so in spite of another law—section 1 of 
title 5—-which states clearly that the “housekeeping” statute applies only to the 
10 executive departments of the Federal Government. 

This unhappy history points up the fact that the “housekeeping” statute has 
been twisted from the original authority of a department head to direct his em- 
ployees how to keep records and set up filing systems into a claim of power by the 
department head himself to keep the filing cabinets locked and the records hidden 
from public view. That claim will remain effective until it is successfully chal- 
lenged in court or corrected by Congress. 

The cavalier claim by independent regulatory agencies that they are under the 
blanket of secrecy woven by the “housekeeping” statute exemplifies the attitude 
of oppressive Federal secrecy. It is the attitude expressed in the Federal officials’ 
taunt to the public that “it’s none of your damn business.” 


II 


Federal officials have become so used to citing the “housekeeping” statute as 
authority to restrict information that they were confused in their official answers 
to subcommittee questions on the effect of the proposed amendment. Four of 
the Cabinet-level agencies—Agriculture, Commerce, Interior, and Labor Depart- 
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ments—contended the amendment would prevent a department head from issuing 
regulations directing his employees to restrict public access to certain recurds. 
Three of the major Cabinet-level agencies—Defense, State, and Treasury Depart- 
ments—fiatly stated that the amendment would not affect the department head’s 
directives to his employees; it would merely prevent the department head from 
relying on the “housekeeping” statute when he was faced, himself, with a demand 
for official records. 

The Department of Justice, answering the question on the amendment’s effect 
on the department head’s regulation-making power, equivocated that a “reason- 
able interpretation” of the amendment undoubtedly would be adopted, but the 
“literal language presently raises a doubt.” 

If the intent of the proposed amendment is not clear to the Government legal 
minds, even after one public hearing and a series of letters and discussions, it will 
pe clarified in further subcommittee hearings and during debate on the floor of 
the House. 

Under the amendment department heads would retain their authority to issue 
directives to their employees—even “thou shalt not speak” directives. They 
would lose the authority they have usurped to restrict information themselves 
under the “housekeeping” statute. 

Cutting away the confusion which has surrounded the statute will permit a 
clearer look at the other claims to restrictive authority. Congressional approval 
of the amendment will convince the executive departments that the whole Con- 
gress is interested in the people’s right to know. It will be the first step toward 
removal of the many other unjustified restrictions on public information. 


III 


One version of proposed amendment to the “housekeeping” statute would add 
four restrictive phrases. It is H. R. 2810, which states: 

“This section does not authorize withholding information from the public or 
limiting the availability of records to the public, nor shall this section be con- 
strued as requiring the giving of information or the making of records available 
where such action would endanger the national security, or unreasonably impair 
the efficiency of Government operations, or result in unfair advantage to any 
person, or disclose the source of information given an agency or official of the 
United States in confidence.” 

Adding 4 new categories where the giving of information is unnecessary 
would give secrecy-prone Federal officials 4 new weapons for their fight against 
the people’s right to know. A Federal official, given the power to determine 
whether releasing a particular document would unreasonably impair the effi- 
ciency of Government operations, is unlikely to decide that his agency would be 
more efficient if the document in question was embarrassing or controversial. 

The same probability applies to the other protective phrases added by H. R. 
2810-—national security, unfair advantage and confidential sources. As soon us 
broad classes of information which may be restricted are identified in legal 
language and approved by Congress, each class becomes a directive not to release 
information. The “may restrict” becomes one more “must restrict” added to the 
many other laws keeping the facts of Government from the public. 

In addition, the imposition of new restrictive categories would turn the statute 
into a public information law. Testimony before the subcommittee does not 
support this action. Rather, witnesses have urged that the law be returned to 
the original function of a housekeeping statute, removing any color of authority 
to restrict information. Problems in connection with a positive Federal public 
information law are being handled through amendments proposed by subcom- 
mittee members to title 5 United States Code, section 1002, the public information 
section of the Administrative Procedure Act. 

S. J. ARCHIBALD, Staff Director. 


21530—58—pt. 147 
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EXHIBIT VIII 
House OF REPRESENTATIVES 


GOVERNMENT INFORMATION SUBCOMMITTEE OF THE COMMITTEE ON GOVERNMENT 
OPERATIONS 


Staff memorandum, February 6, 1958. 
Subject: Analysis of legal cases cited by Post Office Department. 

The Post Office Department testified at the legislative hearing on July 22, 1957, 
relative to H. R. 2767, the proposed amendment to Revised Statutes 161 (5 U.S.C. 
22). On page 2569 of the hearing, the chairman made the following request: 

“I might ask at this point that you supply for the record all cases involving 
the Post Office Department and title 5, United States Code, section 22, distriet 
court, courts of appeal, and Supreme Court.” 

Answer. “We will be happy to try to do that.” 

The Post Office Department, on July 31, 1957, replied by letter citing Butler y. 
White, Lewis Publishing Co. v. Wyman and Ea Parte Curtis. 

A staff analysis of the three cases cited follows: 


Butler v. White, 1897 (Cir. Ct. West Virginia, 83 Fed. 578) 


Bill in Equity for injunction to restrain Collector of Internal Revenue from 
removing employees from positions as gagers and storekeeper in distillery. 

Principal question involved was constitutionality of Civil Service Act. 

Mention was made (p. 581) of Revised Statute 161, as showing Congress had 
not delegated power of legislation to Civil Service Commission. 

However, such mention was not essential to deciding the principal question 
and therefore must be considered obiter dicta. 

The injunction which had been granted by the district judge was overruled 
by the Supreme Court (171 U. 8. 379) on the ground that a court of equity cannot 
enjoin an officer from removing an employee. 


Lewis Publishing Company v. Wyman (Cir. Ct. E. D. Missouri, 1907, 152 Fed 787) 


sill in Equity to restrain Postmaster from refusing second-class mailing 
privileges to certain publications. 

Revised Statute 161 was mentioned at page 791, as follows: 

“The fact that the hearing was before the Third Assistant Postmaster General 
and the order made by the Postmaster General is immaterial. The statute only 
authorizes the Postmaster General to grant or revoke these privileges; but, as 
Congress well knew that it would be impossible for the head of any executive 
department to give a hearing in person to all matters coming before that depart- 
ment, it has authorized the head of each department to prescribe rules and regu- 
lations for the conduct of the officers and clerks and the distribution and per- 
formance of its business (sec. 161, Rev. Stat.). In pursuance of this authority, 
the Postmaster General has intrusted the determination of matters pertaining 
to the second-class mailing privilege to the Third Assistant Postmaster General, 
subject, of course, to his approval. The actions of the assistant postmaster 
on matters of this kind are merely those of a master or referee of a court to 
hear proofs and report his findings of fact and probably conclusions of law. * * * 
It is the head of the department who promulgates the conclusions as his own, 
independent of what the recommendations of his assistant might have been.” 

The principal issue in the case was whether there had been a hearing, pursuant 
to the act of March 3, 1901, before suspending the second-class mail privilege. 
The court decided there had not been a hearing and issued a temporary injunction 
restraining the withdrawal of the second-class privilege. 


Ex Parte Curtis (106 U. S. 371 (1882) ) 
Petition for writ of habeas corpus. 
Petitioner was indicted and convicted under sixth section of act of August 


15, 1876, chapter 287, for receiving money for political purposes from other 
employees of the Government. 


The court stated the question presented is whether the act under which the 
eonviction was had is constitutional. 

It is to be noted that it was the sixth section of the act which was under 
consideration. 
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According to the reviser of the first volume of the Revised Statutes (Commis- 
sioner George S. Boutwell) it was only section 3 of the act of August 15, 1876, 
which was added to the derivation of Rev. Stat. 161) [see p. 2625, subcommittee 
hearings, July 22, 1957]. 

In view of the above, it is not correct to cite the above case as authority for 
upholding the constitutionality of title 5, United States Code, section 22. 


CONCLUSION 


It is obvious from the foregoing analysis, that two of the cases cited; namely, 
Butler v. White and Ex Parte Curtis, are not relevant. However, the Lewis 
Publishing Co. case is most pertinent and relevant and is in direct support 
of the purpose and intent of H. R. 2767 as set forth in the language of the 
court which states: “It is the head of the department who promulgates the con- 
clusions as his own, independent of what the recommendations of his assistant 
might have been.” 





EXHIBIT IX 


SECURITIES AND ExCHANGE COMMISSION, 
Washington, D. C., October 22, 1957. 
Re H. R. 2767, 85th Congress, 1st session. 
Hon. WILLIAM L. DAwson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D.C. 


Dear Mr. Dawson: This is with further reference to the Commission’s memo- 
randum on H. R. 2810, 2767, 2768, 2769, and 3497, 85th Congress, 1st session, 
transmitted to you with Commissioner Andrew Downey Orrick’s letter of April 
95. 1957 
av, LUV. 

It has recently come to my attention that the citation “22 Op. Atty. Gen. 410” 
in the third paragraph of the memorandum should read “29 Op. Atty. Gen. 410”. 

I regret the inconvenience this typographical error may have caused the com- 
mittee and its staff. 

Sincerely yours 
» y , 
Tuomas G. MEEKER, General Counsel. 


SXHIBIT X 


CONGRESS OF THE UNITED STATES, 
House OF REPRESENTATIVES, 
COMMITTEE ON GOVERN MENT OPERATIONS, 
Washington, D.C., January 24, 1957. 
Hon. Jonn E. Moss, 
Chairman, Special Subcommittee on Government Information, 
Washington, D.C. 


DEAR COLLEAGUE: I am referring the following bills to your Special Subcom- 
mittee on Government Information for attention and consideration : 

H. R. 2767, Mr. Moss: To amend section 161 of the Revised Statutes with 
respect to the authority of Federal officers and agencies to withhold information 
and limit the availability of records. 

H. R. 2768, Mr. Dawson of Illinois: To amend section 161 of the Revised 
Statutes with respect to the authority of Federal officers and agencies to withhold 
information and limit the availability of records. 

H. R. 2769, Mr. Fascell: To amend section 161 of the Revised Statutes with 
respect to the authority of Federal officers and agencies to withhold information 
and limit the availability of records. 

Sincerely yours, 
WitirAM L. Dawson, Chairman. 
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HovsE OF REPRESENTATIVES, 
CONGRESS OF THE UNITED STATES, 
COMMITTEE ON GOVERNMENT OPERATIONS, 


Washington, D. C., January 24, 1957. 
Hon. Joun E. Moss, 


Chairman, Special Subcommittee on Government Information, 
Washington, D. C. 
DEAR COLLEAGUE: I am referring the following bill to your Special Subcom- 
mittee on Government Information for attention and consideration: 
H. R. 2810, Mr. Hoffman: To amend section 161 of the Revised Statutes with re. 


spect to the authority of Federal officers and agencies to withhold information 
and limit the availability of records. 


Sincerely yours, 
WiILtIAM L. Dawson, Chairman. 


CONGRESS OF THE UNITED STATES, 
House OF REPRESENTATIVES, 
COMMITTEE ON GOVERNMENT OPERATIONS, 


Washington, D. C., January 29, 1957. 
Hon. JoHN E. Moss, 


Chairman, Special Subcommittee on Government Information, 


Washington, D. C. 
DeaR COLLEAGUE: I am referring the following bill to your Special Subcom- 
mittee on Government Information for attention and consideration : 
H. R. 3497, Mr. Multer: To amend section 161 of the Revised Statutes with re- 


spect to the authority of Federal officers and agencies to withhold information 
and limit the availability of records. 


Sincerely yours, 
WitiraM L. Dawson, Chairman. 


CONGRESS OF THE UNITED STATES, 
House OF REPRESENTATIVES, 
COMMITTEE ON GOVERNMENT OPERATIONS, 


Washington, D. C., February 12, 1958. 
Hon. JOHN E. Moss, 


Chairman, Special Subcommittee on Government Information, 
Washington, D. C. 

DEAR COLLEAGUE: The enclosed bill is referred to your Subcommittee for at- 
tention and consideration: 

H. R. 10655, to amend section 161 of the Revised Statutes with respect to the 
authority of Federal officers and agencies to withhold information and limit the 
availability of records. 

Sincerely yours, 
WILLIAM L. Dawson, Chairman. 


EXHIBIT XI 


EXCHANGE OF CORRESPONDENCE BETWEEN SUBCOMMITTEE AND 
SENATOR THOMAS D. HENNINGS, CHAIRMAN OF THE SENATE SUB- 
COMMITTEE ON CONSTITUTIONAL RIGHTS, INCLUDING STATEMENT 
OF SENATOR HENNINGS SUPPORTING H. R. 2767. 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 


June 24, 1957. 
Hon. JoHNn E. Moss, 


Chairman, House Government Information Subcommittee, 
House Office Building, Washington, D.C. 


Dear Jonn: Thank you for your letter of June 20, 1957, informing me of your 
subcommittee’s tentative plans to hold hearings July 8 and 9 on bills to amend 
title 5, United States Code, section 22, and inviting me to testify, as a sponsor of 
similar legislation on the subject. 
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In any event, I shall be happy to submit a written statement for inclusion in 
the record, and I may wish to testify in person if my schedule permits. 
With kind regards, I am, 
Cordially yours, 
Tomas C. HENNINGS, Jr., Chairman. 





UNITED STATES SENATE, 
CoM MITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
January 20, 1958. 
Hon. JouHn E. Moss, 
Chairman, House Government Information Subcommittce, 
House Office Building, Washington, D.C. 

DEAR JOHN: Thank you for your letter of January 15, 1958, informing me 
that the House Government Information Subcommittee has scheduled hearings 
for February 3 and 4, 1958, on bills to amend Revised Statutes, section 161 (5 
U. 8S. C. 22), and stating that the subcommittee would appreciate a statement 
for the record or a personal appearance by me. 

My present schedule does not permit a personal appearance at the hearings 


on either the 3d or 4th of February, but I will submit a brief statement for the 
record. 


With kind regards, I am 
Cordially yours, 
Tomas C, HENNINGS, Jr., Chairman. 





House OF REPRESENTATIVES, 
GOVERNMENT INFORMATION SUBCOMMITTEE 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C., January 15, 1958. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Senate Constitutional Rights Subcommittee, 
Senate Office Building, Washington, D.C. 


Dear Tom: Reference is made to your letter of June 24, 1957, relative to 
legislative hearings on H. R. 2767 and other bills introduced in the House to 
amend Revised Statutes, section 161 (5 U. S. C. 22). As you know, the language 
contained in the House bills, with the exception of H. R. 2810, is identical with 
the language in your bill, S. 921. 

The wording of both the House and Senate bills was based on a fully docu- 
mented record compiled by this subcommittee following 15 months of hearings. 
At the request of the staff of your Constitutional Rights Subcommittee, the 
language for the proposed amendment as well as our documented record was 
made available to them. 

Your letter of June 24, 1957, states you may wish to submit a written state- 
ment for inclusion in the record or may wish to testify in person at House 
hearings on the bills. Preliminary hearings were held on July 22, 1957, and 
copy of the hearing record is enclosed. 

The House Government Information Subcommittee has scheduled additional 
hearings on the proposed amendment for February 3 and 4, 1958. Enclosed is 
a partial list of witnesses who desire to appear and testify. Also enclosed is 
a copy of ANPA, General Management Bulletin No. 75, dated December 11, 1957, 
which is self-explanatory. 

The subcommittee would appreciate a statement for the record or a personal 
appearance if your schedule permits. 

With kindest personal regards. 

Sincerely, 
JOHN BE. Moss, Chairman. 
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Unites STATES SENATE, 
Washington, D. C., February 4, 1958. 
Hon. JoHNn FE. Moss, 
Chairman, Special Subcommittee on Government Information, 
Washington, D C. 

DeAR Mr. CHAIRMAN: In response to your kind invitation, I am happy to 
submit the enclosed statement for inclusion in the record of the hearings by 
the House Government Information Subcommittee on H. R. 2767 and other bills 
to amend Revised Statutes, section 161 (5 U.S. C. 22). 

Sincerely yours, 
THOMAS C. HENNINGS, Jr., 
United States Senate. 


STATEMENT BY UNITED States SENATOR THOMAS C. HENNINGS, JrR., (DEMOCRAT, 
oF Mrissourt), SUBMITTED TO HOUSE GOVERNMENT INFORMATION SUBCOMMITTEE, 
FEBRUARY 4, 1958, REGARDING FREEDOM OF INFORMATION LEGISLATION 


As a sponsor of similar legislation in the Senate (S. 921), I support H. R. 2767 
and the other bills before the subcommittee which would add to section 161 of 
the Revised Statutes the language: “This section does not authorize withhold- 
ing information from the public or limiting the availability of records to the 
public.” 

In my opinion, a system of government such as ours must by definition be 
founded on the principle that the people are entitled to know what their Gov- 
ernment is doing. Otherwise, to describe our political system as self-govern- 
ment would be self-delusion. Only as the people authorize it, either in their 
Constitution or through laws enacted by their representatives in Congress, may 
information about the activities of the Government properly be withheld from 
the public. An obvious corollary to this principle is that when information 
is withheld by public officials, the burden is on those officials to show lawful 
authority for such withholding 

Careful investigation and study have convinced me that when in 1789 Congress 
enacted the provisions of section 161, it did not thereby intend to grant authority 
to the various executive departments for the withholding of information from 
the public. Yet today some of these departments cite this section for such 
authority. 

Since the amendment to Revised Statutes, section 161, proposed by H. R. 
2767 and other similar bills before the subcommittee should help to put a stop 
to such misuse of Revised Statutes, section 161, and since it obviously will not 
interfere with the proper classification of military secrets nor jeopardize na- 
tional security in any way, I support the amendment wholeheartedly. 





EXHIBIT XII 
STATEMENTS OF MEMBERS OF CONGRESS, INDIVIDUALS. AND ORGAN- 
IZATIONS SUPPORTING AMENDMENT TO 5 U. S. C. 22, PROPOSED BY 
H. R. 2767 ET AL. 


STATEMENT OF REPRESENTATIVE ABRAHAM J. MULTER, DEMOCRAT, OF New York, 
BeroreE House GovERNMENT INFORMATION SUBCOMMITTEE REGARDING FREEDOM 
OF INFORMATION LEGISLATION 


Mr. Chairman, permit me to express my thanks to you and to the committee 
for affording me the opportunity of making this statement in connection with the 
amendment of the “housekeeping” statute (Fiev. Stat. 161: 5 U. S. C. 22) as 
proposed in H. R. 2767 and other similar bills now before the committee. 

These hills, like that which I introduced, H. R. 3497, would add to section 
161 of the Revised Statutes the language: “This section does not authorize 
withholding information from the public or limiting the availability of records 
to the public.” 

Careful study and review of section 161, first enacted by Congress in 1789, 
is most convincing of the fact that the Congress never intended to grant 
authority to any of the executive departments to withhold information from 
the public (of course I am not now referring to those matters which might 
affect the national defense or security). Nevertheless, too many of these execu- 
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tive departments cite section 161 as authority for refusing information and 
withholding records both from the public and from the Congress. 

The proposed amendment will help put a stop to the misuse and the abuse of 
the provisions of this section. At the same time it will not interfere with the 
proper classification of military secrets nor will it in the slightest degree jeop- 
ardize the national security. 

As has been said so many times and so forcefully to this committee during 
the course of its hearings on these bills, the original enactment of the statute 
in 1789 intended it to be a “housekeeping” law. It is not the law which has 
caused the trouble but the rules and the regulations that have been promulgated, 
allegedly pursuant to the authority of that law, by the various executive and 
administrative departments, agencies, and bureaus. 

The unfortunate part of the whole matter is that these rules and regulations 
are made by the lawyers in those agencies. They are then interpreted by those 
lawyers and enforced by them all without any judicial review. The courts 
refuse to review these rules, the interpretation of these rules, and even the abuse 
thereof. 

The need for the proposed amendment is emphasized by the fact that the 
only opposition comes from some of these departments. There is neither logic 
nor reason to support their opposition, particularly since the amendment of this 
section will not affect any other existing statute either as it applies to the 
national defense and security or as it applies to the tax laws or otherwise. 

I am sure that this committee will not overlook the practically unanimous 
support of this amendment by the general public and the many organizations, 
most of them of national character, which support this proposed legislation. 
Radio, newsreel, television, press, and many other associations, including the 
American Bar Association, support my position. 

In conclusion, may I congratulate the committee and its staff for their intelli- 
gent approach and consideration of this problem. 

Thank you again for the opportunity to submit this statement to you. 


STATEMENT OF CONGRESSMAN JIM WRIGHT (DEMOCRAT, TEXAS), SUBMITTED TO 
House GOVERNMENT INFORMATION SUBCOMMITTEE 


To protect the public’s right to information by penetrating the fog of secrecy 
which today enshrouds many Government activities is the aim of H. R. 2767 
and companion bills aimed at accomplishing the same purpose. 

After 49 days of hearings in which testimony has been taken from 199 wit- 
nesses, Mr. Moss and other members of your subcommittee have come up with 
at least 1 specific legislative proposal for lifting the curtain which has descended 
between the public and its Government. 

The Moss bill, first tangible result of the committee’s work, would destroy 
the most commonly used pretext for denying the public access to public files 
and records. 

At the outset of the hearings, in November 1955, members of the special panel 
had believed it would be necessary to develop an entire new Federal public 
records law to curb a growing list of abuses by the executive and administrative 
agencies. It soon was discovered, however, that the tortured misconstruction 
of an ancient statute was the real fountainhead of creeping Federal secretiveness. 

The “housekeeping” statute, first adopted in 1789 to get General Washington’s 
administration underway, grants to Department heads the power to prescribe 
regulations for “the custody, use and preservation of records, papers and 
property.” 

In instance after instance, as the subcommittee has found, agency heads now 
are claiming that this benign provision gives them authority to keep their 
records hidden from public view. The proposed remedy would blast away this 
roadblock by adding one simple sentence: “This section does not authorize 
withholding information from the public or limiting the availability of records 
to the public.” 

I am joining today as a strong endorser of this legislation, while claiming 
ho originality for the idea. It is your bill, developed by the work of your com- 
mittee. I just want to help push. 

This proposal, as I understand it, would not affect military information or 
other details withheld to protect national security. There are numerous laws 
on the books to preserve the inviolability of such things as military secrets, 
income tax returns, inventions, trade secrets and the like. 
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Yet the housekeeping statute has become a convenient blanket by executive 
interpretation to cover anything Congress may have neglected to include in the 
specitic secrecy laws. 

In June of 1956, the General Counsel of the Agriculture Department even 
claimed that this gave him the authority to withhold information from the 
Congress. 

Through the increasing tendency to take vague refuge in this broad provision, 
a forest of secrecy has grown up to obscure many Government functions from 
the public view. 

Mr. Chairman, I heartily support the proposed amendment as stated in 
H. R. 2767. 





STATEMENT oF JAcoB ScHER, MepILL Scroor oF JOURNALISM, NORTHWESTERN 
UNIVERSITY 


Because I am unable to appear personally before your committee on February 
6 and 7, 1958, I am submitting his statement for the record on the need for 
amending title 5, United States Code, section 22. I am making this statement 
in my capacity as a private citizen, and not as a representative of Northwestern 
University or of any journalistic association. 

You have before your committee 4 similar proposals which would simply add 
1 sentence to title 5, United States Code, section 22. This sentence is: “This 
section does not authorize withholding information from the public or limiting 
the availability of records to the public” (H. R. 2767, 2768, 2769, 3497, introduced 
by Congressmen Moss, Dawson, Fascell, and Multer). 

Additionally, you have before you H. R. 2810, introduced by Congressman 
Hoffman: “This section does not authorize withholding information from the 
public or limiting the availability of records to the public, nor shall this section 
be construed as requiring the giving of information or the making of records 
available where such action would endanger the national security, or unreasonably 
impair the efficiency of Government operations, or result in unfair advantage 
to any person, or disclose the source of information given an agency or Official 
of the United States in confidence.” 

The question posed is, Which of these two courses of action is most desirable 
to remedy the situation disclosed by the work of this committee? The Moss- 
Fascell-Dawson-Multer proposal would declare that this statute is in no way 
to be construed as an information statute and could not be used as authority 
for refusal to disclose information. The Hoffman amendment would bring this 
statute into the information field. 

It is my opinion that the difficulties created by judicial construction of this 
statute in several recent cases and by the interpretation of this statute by various 
departments and agencies could best be overcome by making it clear that this 
statute is not authority for either disclosure or nondisclosure of information. 
It is, as Harold L. Cross so well pointed out, nothing more nor less than a “house- 
keeping statute” whose meaning has, in Mr. Cross’ words, been “tortured” 
into an information statute. 

It has existed since the birth of our Republic in more or less its present form. 
At no time has the statute been intended by Congress to convey more than the 
power of the head of a Cabinet department to regulate the conduct of its em- 
ployees and to control the “custody, use and preservation of the records, papers, 
and property appertaining thereto.” 

Therefore, to withhold information under either an asserted inherent right 
of the executive department or at the administrative discretion of an executive 
official by virtue of this statute is indeed to torture its meaning far beyond its 
clear and unmistakable intention to give the department head mere housekeeping 
authority. 

Legally, to read an information provision into this section also is fallacious. 
To do so would be to violate the basic constitutional right to information. One 
need only cite the language in Grosjean v. American Press Company, 297 U. 8. 
233, 1956, regarding the first amendment: 

“The predominant purpose of the grant of immunity here invoked was to 
preserve an untrammeled press as a vital source of public information. The 
newspapers, magazines, and other journals of the country, it is safe to say, have 
shed and continue to shed more light on the public and business affairs of the 
Nation than any other instrumentality of publicity; and since informed public 
opinion is the most potent of all restraints upon misgovernment, the suppression 
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or abridgement of the publicity afforded by a free press cannot be regarded 
otherwise than with grave concern. * * * A free press stands as one of the 
great interpreters between the Government and the people. To allow it to be 
fettered is to fetter ourself.” 

This language of Justice Sutherland, together with the language of Justice 
Hughes in Near v. Minnesota (283 U. S. 697, 1981), and the care with which both 
reviewed the concept of a free press as it developed historically from colonial 
times, indicate clearly that they believed in an underlying constitutional right 
to information that went far beyond mere freedom from prior restraint. 

The priority of the information function in a democracy can easily be estab- 
lished by the fact that the first amendment has been incorporated into the liberty 
provision of the due process clause of the 14th amendment since 1925 in Gitlow v. 
NV. Y. (268 U. 8.652). In addition, the ninth amendment provides that all powers 
not enumerated in the Constitution shall be retained by the yeople. The only 
provision for secrecy in the United States Constitution is that which provides 
that each House shall publish its journal of proceedings ‘except such parts as 
may in their judgment require secrecy” (art. I, sec. 5, par.3). Thus any reading 
of the language of title 5, United States Code, section 22 as granting the “inherent” 
power of secrecy to the executive department is not based upon constitutional 
authority. The only grounds for such interpretation arise under article 2, sec- 
tion 3, which says that the Chief Executive shall “take care that the laws be 
faithfully executed.” It may be admitted that the take care clause gives the 
Chief Executive the cloak of confidentiality in the following areas: (1) State 
secrets, (2) military secrets, (3) internal working papers, and (4) unevaluated 
investigative material. Another category once considered to exist in this area 
was the so-called informer’s privilege, but since the recent Jencks and Roviero 
cases the United States Supreme Court has seriously limited such nondisclosure 
when the information was relevant to the defense of a criminal charge. 

The right to withhold information on the part of an executive officer or em- 
ployee is neither an inherent nor a discretionary one. The right rests in the 
people and the assertion of the power to withhold creates a mandate on the 
public official to explain precisely on what grounds he is withholding the informa- 
tion. He cannot exercise this power whimsically or arbitrarily. When disclo- 
sure is demanded in legal action, his discretion is subject to judicial review. 

The common law definition of a public record is that it is a memorial by a 
public official either done in pursuance of a mandate of law or to prove that he 
has performed his duties. It has long been held that a public record which 
meets these qualifications cannot be withheld from the public. The United 
States Congress codified this doctrine in title 5, United States Code, section 
1002, in the Administrative Procedure Act of 1946. This is the basic public 
record statute controlling the activities of all the departments and agencies of 
the United States Government. Although this statute also needs amendment and 
clarification, as the studies and hearings of this subcommittee have so well] 
demonstrated, the fact remains that a public records law now exists on the 
statute books. Therefore the proposal of Congressman Hoffman to convert the 
housekeeping statute into a public records statute is not only futile but it may 
well prove confusing. In addition, there are some 200 other specitic statutes 
on either disclosure or nondisclosure which need review to determine whether 
the Congress has unwittingly closed the doors to information in areas where these 
doors should be kept open. 

But the simple fact remains that 12 Federal departments and agencies have 
asserted the right to withhold information on authority of title 5, United States 
Code, section 22, and that some went further and asserted that even in the 
absence of title 5, United States Code, section 22, they possessed an inherent right 
to withhold information. All that the one sentence amendment of Congressmen 
Moss, Fascell, Dawson, and Multer proposes to do is to end any temptation to 
cite this statute as authority for such nondisclosure. This will not end the 
information problem, but it will clear up one ambiguity. 

Another aspect of the problem is the fact that the United States Supreme 
Court in several cases has recognized title 5, United States Code, section 22, as 
an information statute. Among these cases are Boske v. Commingore, 177 U. 8. 
459; U. S. ew. rel. Touhy v. Ragen, 340 U. S. 462; U. S. v. Reynolds, 345 U. S. 1, 
and the Timbers ease, 226 F. 2d 501. 

But in all of these cases, confusing as they are, the courts have held that 
the right of the department head to promulgate regulations and to exereise 
“eustody, use, and preservation” of his records and papers shall, as title 5, United 
States Code, section 22, provides, be “not inconsistent with law.” If it is law on 
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historical, constitutional, and common-law grounds that public records shall be 
made available, except in the limited instances where national policy permits 
nondisclosure—such as state secrets, military secrets, internal working papers, 
and unevaluated investigative material—then the recognition by the courts of 
title 5, United States Code, section 22, as an information statute, either for dis- 
clesure or nondisclosure, is a serious error. It is in fact a vitiation of the con- 
stitutional right to information, for its grants a right to withhold information 
under authority of a statute in which Congress never intended to grant such a 
right. And even Congress would have no power to abrogate this constitutional 
right that resides in the people. The amendment proposed would end the 
confusion created by these Court decisions. As Justice Frankfurter said in 
Touhy v. Ragen (supra) : 

“To hold now that the Attorney General is empowered to forbid his subordi- 
nates, though within a courts jurisdiction, to produce documents and to hold 
later that the Attorney General himself cannot in any event be procedurally 
reached would be to apply a fox-hunting theory of justice that ought to make 
Bentham’s skeleton rattle.” 

The attempt by Congressman Hoffman, laudable as it may be, to create a 


positive public information statute out of title 5, united States Code, section 22, 
would be a serious mistake. It would be far better to define clearly the limits 
of title 5, United States Code, section 22, as a housekeeping statute by removing 
it entirely from the information realm, and then turn to the public records 
statute, title 5, United States Code, section 1002, and revise it to conform to 
the basic constitutional right of information. 

To create a positive information statute, the amendment of title 5, United 
States Code, section 1002, must go much further than the Hoffman amendment, 
which merely reiterates the restrictions and reservations which already circum- 
scribe that statute. It must contain a provision for enforcement by both manda- 
tory injunction and criminal sanctions. Such provisions are now being written 
into State statutes to empower judicial enforcement of “open meetings” laws. 
Because the proposed Hoffman amendment is a negative statement describing 
the areas of the power to withhold and lacks a positive statement of the right of 
aceéss to information, and because it lacks the teeth for enforcement of that 
right, it falls far short of correcting the evils of arbitrary nondisclosure. 


STATEMENT OF AMERICAN NEWSPAPER GUILD 


The American Newspaper Guild, representing 30,000 employees of large 
and small newspapers in this country and Canada, is keenly aware of the 
dangers to our form of society that result from suppression of information about 
our Government. 

As the direct representative of the reporters and photographers who daily 
come up against efforts of city, county, State, and Federal officials to violate 
the people’s right to know, the American Newspaper Guild has a responsibility 
to oppose any attempt to restrict the flow of information that goes from our 
Government to its people through the medium of our free press. 

At the same time, the American Newspaper Guild must lend its full support 
to any effort being made to improve the communication between a people and 
its government—a communication upon which a free democracy ultimately is 
dependent for survival. 

Therefore, the International Executive Board of the American Newspaper 
Guild declares its approval of H. R. 2767, which would amend 5 U. 8S. C. 22 
to deny Federal departments the claim of blanket authority to restrict the 
public’s right of access to public records and documents. 

Furthermore, the International Executive Board of the American Newspaper 
Guild calls upon its members to inform their Representatives and Senators in 
Congress of the guild’s full support of the proposed amendment, and to urge 
their representatives to vote for the measure. 

Finally, the International Executive Board of the American Newspaper Guild 
commends the work of the House Government Information Subcommittee in 
preparing the proposed amendment and in its continuing efforts to keep the ac- 
tivities of the Federal Government at all times open to the full scrutiny of an 
informed people, through the medium of its free press. 
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STATEMENT OF J. HALE STEINMAN, PUBLISHER, LANCASTER (PA.) INTELLIGENCER 
JoURNAL, New Era, AND SUNDAY NEWS; CHAIRMAN OF AMERICAN NEWSPAPER 
PUBLISHERS ASSOCIATION FepERAL LAWS COMMITTEE 


My name is J. Hale Steinman. I am publisher of the Lancaster (Pa.) Intel- 
ligencer Journal, New Era, and Sunday News; and chairman of the Federal 
Laws Committee as well as member of the board of directors of the American 
Newspaper Publishers Association. The American Newspaper Publishers As- 
sociation is a national trade association of daily newspapers, having more than 
820 members, with more than 80 percent of the total United States daily news- 
paper circulation. 

I am appearing before this committee in support of bills H. R. 2767, H. R. 
9768, and H. R. 2769. Those bills would add one sentence to title 5, U. 8S. C. 
22, as follows: 

“This section does not authorize withholding information from the public 
or limiting the availability of records to the public.” 

The pertinent language of that law as it now stands follows: 

“The head of each department is authorized to prescribe regulations, not in- 
consistent with law, for * * * the custody, use, and preservation of the records, 
papers, and property appertaining to (the department) .” 

We are talking about a law enacted in 1789 to get the administration of 
President George Washington under way. It was enacted as a “housekeeping 
statute” to enable deparement heads of the new Federal Government to direct 
their employees how to keep records and set up filing systems. Your committee 
has gathered ample evidence that in the 168 years this “housekeeping statute’”’ 
has been in effect, its intent has been distorted to mean that it gives department 
and agency heads of the Federal Government authority to decide what informa- 
tion they will make available to the public in the absence of specific statutes. 
Such interpretations as to the meaning of the statute have changed the law 
from authority to keep records and set up filing systems into a claim of au- 
thority to keep the filing cabinets locked and the records hidden from the 
public. 

The American Newspaper Publishers Association believes favorable action 
by the Congress on this proposed legislation is the only solution to preserve for 
the people their right to know what their public servants are doing. 

*assage of this proposed legislation will accomplish three good purposes : 

(1) It will eliminate an unjustified and unneeded claim of authority to with- 
hold nonsecurity information from the public. 

(2) It will clarify the intent of the Congress to pass upon types of informa- 
tion which are to be withheld from the public by passage of specific legis- 
lation in each case if such legislation does not already exist. 

(3) It will establish in the public mind as well as notify the executive depart- 
ments that the whole Congress is vitally interested in the people’s right to know 
and that the Congress desires to promote a free flow of information to the public. 

Daily newspapers have no desire to publicize information about national secu- 
rity matters where disclosure of such information would be hatmful to the 
national interests of our country. Such information is and should be classified 
under existing classification statutes, and not be disclosed. Classified national 
security information would not be affected by this amendment which we support. 

There are other types of Government information which the public interest 
requires be kept confidential, such as certain types of information in connection 
with apprehension of criminals. Determination of policy in connection with 
maintaining the confidential nature of such information is a matter for policy 
determination by the Congress in passing specific statutes. The American News- 
paper Publishers Association does not believe it is a matter which should be 
left to determination of individual executive department heads. 

Probably no newspaper in the United States has not had some problem in 
connection with access to Government information which properly belongs to 
the public. Newspaper editors and reporters have no rights beyond those of 
all other American citizens. We, in the newspaper business must pursue vigor- 
ously various types of nonsecurity Government information solely in the interest 
of serving the public by supplying information our citizens must have in order 
to express their views on the operations of their Government in our free society. 

American Newspaper Publishers Association is confident that passage of these 
bills will have a salutary effect throughout our country. It will demonstrate 
the active interest of the Congress in a free flow of information to the people, 
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and it will encourage more active participation in Government by the American 
people. 

We respectfully urge the favorable consideration of this subcommittee of the 
legislation proposed in the bills now before it. 





EXcerpPT OF LETTER FROM DaAvip N. ScuHutz, CHAIRMAN, FREEDOM OF INFORMATION 
COMMITTEE, ASSOCIATED PRESS MANAGING EpiITors ASSOCIATION, JANUARY 27, 
1958 


The Associated Press Managing Editors Association has not taken a stand 
on the “housekeeping” statute, although individual members of both the APME 
and its freedom of information committee have expressed their support of the 
measure. Past APME resolutions are in line with the thinking of the principle 
of your amendment. 

There can be no question of the right of the people to have access to all Govern- 
ment records where the Nation’s security is not involved. Certainly, the Mem- 
bers of our Congress must see the dangers involved in maintaining secrecy on 
matters of public interest. 

I understand that both James S. Pope and J. Russell Wiggins have been invited 
to testify before your committee. These men are past officers of the APME and 
express a viewpoint consistent with that of the present membership. I am cer- 
tain that their testimony will reflect the thinking of the majority of the group. 

I appreciate your invitation to send a representative. We are hopeful that 
your amendment is successful. 





STATEMENT OF CARTER H. WHITE, PRESIDENT, CONNECTICUT DAILY NEWSPAPERS 
ASSOCIATION 


The Connecticut Daily Newspapers Association urges adoption of the proposed 
legislation to bar use of a 1789 Federal “housekeeping” law as authority for with- 
holding information from the public. The Connecticut newspapers join other 
newspapers in the country and the American Newspaper Publishers Association 
in supporting this Moss bill. 





STATEMENT OF DALE STAFFORD, CHAIRMAN OF THE FREEDOM OF INFORMATION 
COMMITTEE, INLAND DAILY PRESS ASSOCIATION 


The Inland Daily Press Association endorses your effort to amend section 22 
of title 5 of the United States Code of laws. 

The subcommittee’s proposed amendment, adding the sentence, “This section 
does not authorize withholding information from the public or limiting the avail- 
ability of records to the public” is vitally needed in the opinion of Inland’s of- 
ficers, directors, freedom of information committee, and membership. 

Inland is made up of 478 daily newspapers in 20 States in the central section of 
the United States., It is the largest regional newspaper organization in the 
country. 

This year Inland has a freedom of information committee for the first time. 
It was created by our president, Robert M. White II, of the Mexico Ledger, Mex- 
ico, Mo., at the request of numerous members. 

These members reported an ever-increasing tendency on the part of elected 
officials and Government employees at all levels to deny the people’s right to 
know. 

We regard title 5, United States Code, section 22, in its present form as a 
barrier to the public interest. 

Your continuing effort to correct Federal Government secrecy deserves the 
support of every American. 


STATEMENT OF JOHN T. O’ ROURKE, PRESIDENT, INTER AMERICAN PRESS ASSOCIATION 


As president of the Inter American Press Association for 1957-58, I have the 
honor to respectfully submit to the committee the resolution which was passed 
unanimously at the last plenary meeting of the IAPA held in Washington at 
the Mayflower Hotel, which advocates passage of H. R. 2767, to amend the so 
called “housekeeping” statute. 
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The resolution is carried in the minutes of the plenary session as recomnienda- 
tion No. 15 of the IAPA committee on freedom of the press, as follows: 

“The general assembly (of the IAPA) advises the Congress of the United 
States of America that it supports the bill submitted by the Moss subcommittee 
of the Committee on Governmental Operations to facilitate freer access to news 
in the executive departments of the Federal Government in Washington.” 

The Inter American Press Association is a voluntary organization composed 
of approximately 600 publications in both North and South America. The mem- 
bership is about equally divided between the two continents. It comprises 
practically all of the major newspapers and periodicals in the hemisphere. Its 
primary concern is defense of press freedom, the free fiow of news and comment, 
and the right of the people to know. Therefore its membership is directly and 
deeply concerned with the subject matter of this bill, and vigorously sponsors 
the aims of this proposed legislation. 





STATEMENT OF RoBeRT D. SWezeY, CHAIRMAN, FREEDOM OF INFORMATION 
COMMITTEE, NATIONAL ASSOCIATION OF BROADCASTERS 


Mr. Chairman, my name is Robert D. Swezey. I am executive vice president 
of the WDSU Broadcasting Corp., New Orleans, La. I submit this statement 
in my capacity as chairman of the freedom of information committee of the 
National Association of Broadcasters, the trade association of the radio and 
television broadcasters of this country—-whose membership includes 1,756 radio 
stations and 322 television stations, as well as the 4 national networks. 

I greatly appreciate the opportunity accorded me to submit our views con- 
cerning H. R. 2767, to amend section 161 of the Revised Statutes of the United 
States (5 U. S. C. 22) with respect to the authority of Federal officers and 
agencies to withhold information and limit the availability of records. 

This statement is in support of the philosophy expressed in the amendment 
which proposes to add the following new sentence: “This section does not au- 
thorize withholding information from the public or limiting the availability of 
records to the public.” 

The right of the American people to be informed on the conduct of their 
yovernment is the very essence of the democratic process. 

We are not pressing for—nor would any responsible citizen urge—the release 
of information which might place in jeopardy the national security of our 
country. On the other hand, the tight, unrealistic secrecy imposed by many 
Government officials and agencies is, in our opinion, quite unnecessarily stem- 
ming the free flow of information to the American people—information which 
is essential if they are to form reasonable and secure judgments with respect 
to the manner in which the affairs of their Government are being conducted. 

We believe that information in Government files should be readily available 
to the public except where the Government can affirmatively show that the re- 
lease of that information would be detrimental to the public interest or consti- 
tute unwarranted invasion of personal privacy or a disclosure of proprietary 
information obtained by the Government. We also earnestly suggest that the 
present system of security classification be carefully reviewed. From what little 
information we have, it appears that a great mass of material is quite unneces- 
sarily withheld from public scrutiny. We have heard, for example, that certain 
Russian documents translated by Government agencies are classified—yet these 
same documents are in the public domain and intelligible to anyone having the 
inclination and the ability to translate them. 

It is obvious that our law must keep pace with the march of growth and 
progress. The time has surely come to consider how the statute now under con- 
sideration, originally adopted in 1789, must be changed in word and interpreta- 
tion to conform to present-day requirements. 

The term “housekeeping” has been applied to the statute. There is today a 
necessity for the same efficiency in governmental housekeeping as there was in 
1789, but we have a far bigger and tremendously more complicated house to keep. 
The house of government has its only stable foundation in the works and thoughts 
of the entire people—both the employees of Government and private citizens. 
The mere fact that one is a Government official gives him no patent with respect 
to the withholding of public information. To make full provision for the orderly 
and efficient administration of government is one thing, but it is quite another 
to vest in any Government official full control of right, title, and interest in 
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public documents. The tendency to withhold and secret information gradually 
jells, solidifies, and finally hardens into a sort of official inertia. Custom and 
procedure are thus built up which have no reasonable relation to the necessities 
of the situation. Ours is a government of law, not of men, and the Government 
must realize that the people’s right to konw is of transcendent importance. 

A start must be made to eliminate some of the unfortunate practices and 
regulations which are the outgrowth of archaic laws. We are seeking, in effect, 
merely a change in the law which will adequately reflect the changes which have 
taken, and are taking, place in our national life—recognition of which must be 
made if the law is to continue to serve the purpose for which it was originally 
intended. 

The radio and television industry pledges its fullest cooperation and assist- 
ance to the committee in its commendable effort to arrive at a realistic solution 
of the important problems before it. 


STATEMENT OF Guy EASTERLY, CHAIRMAN OF THE FREEDOM OF INFORMATION 
COMMITTEE, THE NATIONAL EpIroRIAL ASSOCIATION 


Believing implicitly in the people’s right to know, the freedom of information 
committee of the National Editorial Association, representing 5,400 of the Na- 
tion’s weekly newspapers, wishes to add its voice to the other media in backing 
the passage of H. R. 2767 as introduced by Congressman John E. Moss on 
January 14, 1957, amending section 161 of the Revised Statutes of the United 
States (5 U. 8. C. 22). 

Recognizing that national security must be inviolate at all times, we believe 
that secrecy classification is being stretched to hide many things which are not 
too closely associated with national security. 

Ve believe further that the so-called “housekeeping” statute (5 U. 8S. GC. 22), 
although so construed, does not give governmental agencies authority to hide or 
withhold unclassified information which the people have the right to know. 
That itis being so used, we do know, and this we protest. 

To the end that the sacred right of the people to know may be further safe- 
guarded, we address ourselves to this committee, and to the Congress, making 
this request—that H. R. 2767, amending section 161 of the Revised Statutes of 
the United States (5 U. 8. C. 22) be passed in this the 85th Congress 


STATEMENT OF PAuL A. NAGLE, PRESIDENT, NATIONAL POSTAL TRANSPORT 
ASSOCIATION 


Mr. Chairman, my name is Paul A. Nagle. I am president of the National 
Postal Transport Association, representing 30,000 employees of the Post Office 
Department’s Postal Transportation Service. 

Mr. Chairman, I appear before you this morning in support of H. R. 2767, H. R. 
2768, H. R. 2769, and H. R. 3497. These are identical bills which would amend 
section 161 of the Revised Statutes with respect to the authority of Federal 
officers and agencies to withhold information and to limit the availability of 
records. The proposed legislation would amend section 161 of the Revised 
Statutes by adding the language, “This section does not authorize withholding 
information from the public or limiting the availability of records to the public.” 

The National Postal Transport Association wishes emphatically and enthu- 
siastically to subscribe to the recommended amendment. 

On page 2545 of the printed hearings on this subject, Mr. Abe McGregor Goff, 
who was then General Counsel of the Post Office Department declared: “It is 
therefore an established and necessary policy to make available to the press, the 
Congress, other Federal agencies, interested groups, and the public generally, the 
widest possible information on the Department, its activities and its services 
as the world’s greatest communications system.” 

Mr. Goff declared, “We strongly believe that an informed public is of the 
highest importance in the successful operation of a government by a free people. 
It is an objective of the Department to give the widest information possible lim- 
ited only by the absolute necessity of the protection of individual rights of 
privacy or of the public interest.” 

Mr. Chairman, the general public may not be aware of the way in which in- 
formation is made available only to a limited extent even to employees who 
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certainly qualify as an interested group within the terms of Mr. Goff’s state- 
ment. In some instances today, postal employees are being disciplined and sus- 
pended from the payroll under regulations they have never seen. Until recently, 
copies of the pertinent rules and regulations were available to each Postal Trans- 
portation Service employee. If an employee wishes to read the regulations he 
must make a request of his supervisor. Lack of availability of information in 
this case, we think, amounts to suppression of information. When an employee 
is not advised of a change in the regulations governing the condition and nature 
of his employment, he is in our opinion being exposed unduly and unnecessarily 
to jeopardy of his position. 

A short while ago the Post Office Department reorganized the railway post 
office crews assigned to the main line of the New York Central Railroad between 
New York and Chicago. Drastic cuts were planned in railway post office service. 
The National Postal Transport Association repeatedly requested a copy of the 
survey report upon which the curtailments were based. Ultimately and after 
long delay the report was made available in part when a request for its release 
was made by a United States Senater. That report, we feel, was in the nature of 
public information and the National Postal Transport Association believes that 
had the mail-using public been made aware of the contents of the report and the 
impact of the curtailments which it recommended, those same postal patrons 
would have been as greatly annoyed as were the postal employees immediately 
affected. This situation is but an extreme example of the type of thing which 
takes place as the changes in transportation patterns are made in many districts 
of the Nation. 

Although the Post Office Department professes to seek to work with organiza- 
tion committees of employees in an effort to determine the best Postal Transpor- 
tation Service operating pattern, it is found that the shape of the final operation 
has been determined before consultation with the organization committees takes 
place and that even when the meetings occur the committees are afforded no 
latitude for free determination. 

In October 1957, the Post Office Department transferred jurisdiction over the 
operation of the Los Angeles, Calif., terminal to the Los Angeles postmaster. 
Although then, as now, I was president of the National Postal Transport Asso- 
ciation representing the employees most disadvantageously affected by the 
change, I was told that neither could I have a copy of the report nor could I 
be permitted to read its contents. The report finally was made available to me 
after one of Our members immediately involved requested the information of his 
Member of Congress. On that occasion I pleaded that the National Postal 
Transport Association should have had access to a detailed advance information. 
I was assured that the future would see a better record in that regard. How- 
ever, from that day to this although there have been several major changes pro- 
posed or effected, I have on only one occasion been contacted by the Post Office 
Department for the purpose of discussing projected plans. 

On January 25, 1958, the Post Office Department announced a major reorgani- 
zation involving district transportation and operations offices. Although the 
National Postal Transport Association represents more of the affected employees 
than does any other union, word of the change came to us coldly and blankly in 
a press release for general publication. Until the release was issued our in- 
quiries were turned aside without significant response. 

Part 744.442 of the Postal Manual governs the release by employees of postal 
information. The text of part 744.442 is as follows: 

“Employees in active status shall not engage in campaigns for or against 
changes in mail service. This regulation shall not be construed to infringe on 
rights guaranteed eniployees under the Lloyd-La Follette Act of 1912 as set forth 
in part 741.” 

The cited language might not appear to restrict the release of information 
properly in the public domain. However, the cited portion has been applied in 
such a fashion as to create that type of restriction. 

At the time that the quoted portion of the Postal Manual was issued in August 
1956, Senator Thomas C. Hennings, Jr., chairman of the Senate Judiciary Sub- 
committee on Constitutional Rights released a three-point statement explaining 
the ways in which the changed version was an improvement over what had 
preceded it. The Senator’s letter was dated August 9, 1956, and it said his 
purpose had been achieved by: 

“A. Removing completely from the new version of the section the unreasonable 
requirement which appeared in it before that information relating to the policies 
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and decisions of the Post Office Department ‘be released by postal employees only 
through official channels.’ 

“B, Removing completely from the new version of the section the arbitrary 
rule which was included before that postal workers would not be permitted to 
furnish information to be used for or against changes in the postal service ‘unless 
prior approval has been obtained from higher authority.’ 

“C. Removing completely from the new version of the section the harsh oppres- 
sive rule which existed before that if a postal employee had ‘justifiable reasons 
for favoring or opposing changes in the postal service,’ he was required to 
‘contact the proper officials and await specific instructions before engaging in 
loedl hearings or activities.’ ” 

The National Postal Transport Association contends that the cited portion of 
the Postal Manual continues to be detrimental to the best interests of the 
public because it tends to suppress criticism of management’s errors and ineffi- 
ciency. Its practical operation tends to intimidate employees and to restrict 
the activities of organizations such as the National Postal Transport Associa- 
tion. The National Postal Transport Association has actually found that under 
the cited portion of the Postal Manual employees have been reluctant to give 
detailed information even to their own national officers, and thus we, in turn, 
have been handicapped in our efforts to base appeals to the Department or to 
Congress for improvement in service, in working conditions, or in adjusting 
grievances. 

For example, on September 27, I wrote an appointed officer of the Syracuse, 
N. Y., branch of this association and asked him to appear for me in a hearing 
on curtailment of New York Central railway post-office service operating be- 
tween Syracuse and Rochester, N. Y. In that letter I said: “The National 
Postal Transport Association has a primary interest in the problem of the 
curtailment and I would like to suggest that in view of your familiarity with 
the route in question and with the nature of the service you might arrange to 
attend the hearings and to convey to the panel your thinking in regard to the 
proposed changes. 

On October 14 my representative was called to the office of the regional trans- 
portation manager in Chicago. He was presented with two statements which 
he was requested to sign. Subsequently, on October 31, 1957, the regional 
transportation manager wrote my representative a letter noting he had appeared 
before a meeting of the chamber of commerce at Auburn. N. Y., on or abont 
August 29, 1957, and had appeared again at a hearing of the public service com- 
mittee on October 2, 1957, regarding the proposed discontinuance of certain New 
York Central railway post-office service. The letter declared that, “The actions 
described, admitted by you, are contrary to the policy of the Post Office Depart- 
ment in that section 744.442 of the Postal Manual states in part, that, ‘Em- 
ployees in active status shall not engage in campaigns against changes in mail 
service.’ ” 

The letter continued with a statement that the regional transportation man- 
ager had “given careful consideration to the fact * * * and had determined 
that no letter of charges will be filed at this time in order to afford you an 
opportunity to prove your understanding of the Postal Manual instructions and 
to demonstrate your willingness to abide by these instructions. Although 
leniency has been extended in this case the seriousness of the offense is not 
minimized. We will not condone any further violation of the regulations. It 
is only fair to warn you that any repetition of the offense discussed will result 
in drastic disciplinary action being taken.” 

Mr. Chairman, in his statement at the public hearing, my representative 
merely recited the impact the withdrawal of the railway post-office service 
would have on the postal service in the area. I suggest that it is difficult to 
réconcile this action with the statement of Mr. Goff that access to the “widest 
information possible” is “limited only by the absolute necessity of the protection 
of the individual rights of privacy or of the public interest.” 

I believe that the stated objective is correct, but it certainly has not been 
applied to employees of the Postal Transportation Service. I believe, too, Mr. 
Chairman, that the examples which have been cited here demonstrate conclu- 
sively the need for the enactment of H. R. 2767. Quite clearly, it seems the 
Post Office Department has been seeking not only to withhold information from 
the public but also to withhold information from those who are employed by 
the Post Office Department. <A free exchange of information is needed to build 
a sound postal service as well as to build a united and cohesive postal-employee 
spirit. 
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Mr. Chairman, I want to thank you on behalf of the employees of the Postal 
‘Transportation Service for the opportunity you have provided for me to appear 
pefore you today to present testimony in support of H. R. 2767. 





STATEMENT OF Ropsert K. MCCANDLESS, CHAIRMAN OF THE FREEDOM OF 
INFORMATION COMMITTEE, NATIONAL PRESS PHOTOGRAPHERS’ ASSOCIATION 


On January 16, 1787, Thomas Jefferson wrote: “Were it left to me to decide 
whether we should have a Government without newspapers, or newpapers with- 
out Government, I should not hesitate a moment to prefer the latter, but I 
should mean that every man should receive these papers, and be capable of 
reading them.” 

Citizens of the United States have the constitutional right to know all the 
facts, within the limits of national security, concerning the operation of our 
Federal Government. With the tensions of today’s complex world there is a 
tendency upon the part of some Government officials to cover up the content 
of various records and documents which they feel would place themselves and 
their departments in an embarrassing light before the public, their employers. 
Many of these coverups have been made under the pretext that disclosure would 
endanger our national security or hamper the efficient operation of our Govern- 
ment. Much legitimate and important information has been withheld from the 
public by resorting to the “housekeeping” statute (sec. 161, Revised Statutes of 
the United States, 5 U. S. C. 22). (Ref.: Report of the Advancement of Freedom 
of Information Committee of Sigma Delta Chi, November 16, 1957.) 

Inasmuch as the public has the right to know and see how their Government 
is conducted, what expenditures are made, and how information of a nonclassified 
nature is used, reporting of this information by word and picture is a sacred 
trust of both the Government and the news media. News media representatives 
certainly do not want to jeopardize our national security, or hamper govern- 
mental operation, by placing before the general public various items, the nature 
of which would do so. If news media representatives are to be turned away 
from nonclassified documents and records, how then can the public have a 
knowledge and appreciation of our Government? 

Visual reporting, together with word reporting, brings to the American public 
a more accurate account of happenings. Since it is physically impossible for 
the American public to see every occurrence, document, or record as concerns our 
Government, and its operations, they look to the Nation’s news media to pre- 
sent accurate, substantiated reports. Visual reporting is a sure means of bring- 
ing a quicker and clearer understanding of present-day news to the public. 

By opening the records of the 10 various departments to the news media 
representatives, the Government is placing a safety check upon itself, and keep- 
ing faith with the American public. Many times mistakes of governmental 
operation are brought to light through the Nation’s news media. If this could 
not be done then the same mistakes would occur again and again, resulting in 
inefficiency of Government operations, and higher governmental expenditures, 
with the American public shouldering the cost. 

As concerns H. R. 2767, the National Press Photographers’ Association places 
itself on record in favor of the measure. However, since the National Press 
Photographer’s Association represents the profession of visual reporting, we 
would desire a clear statement—-one not subject to interpretation by departmental 
directives—as concerns the photographing or otherwise visually reproducing any 
record or document for general dissemination to the public, within the bounds 
and limits of national security. 


STATEMENT OF RaApIO-NEWSREEL-TELEVISION WORKING PRESS ASSOCIATION 


This association supports the letter and the spirit of H. R. 2767 as proposed 
to amend section 161 of the Revised Statutes of the United States (5 U.S. C. 22), 
and urges its passage as an essential act toward removal of existing barriers to 
the most complete exercise possible of the electorate’s and the public’s right to 
information on the activities of its public officials, and the function of its 
Government. 
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So far as is consistent with the limits of ethics, morality, and national security, 
this association deplores the uses of arbitrary statutes to restrict, obscure, 
confuse, or conceal facts and information upon which the public’s ability to 
evaluate its Government might be based. The arbitrary uses of the existing 
statute by various Government departments are ably detailed and described in 
other sources available to the committee; the implications are self-evident: 
however, we would like to remind the committee that even under circumstances 
of extreme national emergency, during recent periods when this Nation was in a 
state of war, the operation of Government was not hindered, nor was competent 
authority hindered in the proper execution of its tasks by the presence of news- 
men, properly qualified and cleared to observe and report what was in the public 
interest. In fact, it cannot be denied that the available facts and information 
provided the public with vital insights and stimuli toward the performance of 
its role in time of crisis and gave the Government valuable guidance in its 
operation of the war effort. 

We suggest that now, under less extreme conditions of crisis, there is no 
reason to believe that existing limitations on the observation and reporting of 
the records and activities of the various Government departments are either in 
the best public interest or in the best interest of the Government itself, and we 
again urge passage of H. R. 2767 as an expression of national confidence in 
democratic government. 

We thank the committee for its consideration of our position in this important 
matter. 





RESOLUTION OF SOUTHERN NEWSPAPER PUBLISHERS ASSOCIATION ON H. R. 2767 


To Representative John F. Moss, Chairman, Representative Dante B. Fascell, 
and Representative Clare BE. Hoffman, of the Special Subcommittce on 
Government Information of the House Committee on Government Operations: 

The board of directors of the Southern Newspaper Publishers Association 
respectfully submits to you the following opinions and recommendations pertinent 
to the proposed amending of title 5, United States Code, section 22: 

1. We believe in Representative Moss’ statement that the struggle against 
artificial news barriers and for free access to public information in the Federal 
Establishment is ‘“‘as much a fight for survival as is the race for technological 
supremacy, for a democracy can only survive on the basis of an aware and fully 
informed electorate.” 

2. We are familiar with numerous instances in which title 5, United States 
Code, section 22, a simple custodial housekeeping statute, has been distorted and 
misinterpreted by executive departments and bureaus into a grant of absolute 
power to suppress Government records and other public information. 

3. We believe implicitly in a government of laws rather than of men, and we 
regard as extremely dangerous to the foundations of our democracy the assump- 
tion of inherent control over public information by the executive officers of 
Government, without any court decisions backing up such inherent rights, and 
without any legislation in Congress granting any such right. 

4. For the purpose of this resolution we will consider only this language from 
title 5, United States Code, section 22—the language which has been fabricated 
into a Paper Curtain for news suppression: 

“The head of each department is authorized to prescribe regulations, not in- 
consistent with law, for * * * the custody, use, and preservation of the records, 
papers, and property appertaining to (the department).” 

5. We believe it is obvious that if Congress in 1789 had intended this statute 
to be a barrier to public knowledge of the people’s government, the first amend- 
ment to the Constitution could never have been approved, since this amendment 
expressly guarantees such public knowledge. 

6. We believe that as the first step in the process of substituting rational con- 
trols of public information by law, instead of by executive discretion and fiat, 
it is essential to amend title 5, United States Code, section 22: Now, therefore, 
be it 

Resolwed, That the board of directors of the Southern Newspaper Publishers 
Association, representing members from more than 400 daily newspapers, favors 
adoption of the amendment to title 5, United States Code, section 22, proposed 
by Mr. Moss and Mr. Fascell, and by Representative William L. Dawson, chair- 
man of the parent committee, which reads as follows: 
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“This section does not authorize withholding information from the public or 
limiting the availability of records to the public ;” be it further 

Resolved, That this association appreciates the courageous pioneer work for 
public information by this subcommittee, a work unaccountably neglected 
through over 150 years of our history as a democratic nation; be it further 

Resolved, That we strongly oppose the amendment which has been proposed 
by Mr. Hoffman in H. R. 2810, which would so dilute and confuse the amend- 
ment cited above as to make reasonable access to public information even 
harder than it now is. 

Most respectfully yours, 
s MILLARD COPE, 
President, Southern Newspaper Publishers Association. 





STATEMENT OF Barton W. Morris, JR., CHAIRMAN OF THE FREEDOM OF 
INFORMATION COMMITTEE, VIRGINIA PRESS ASSOCIATION 


It is my pleasure as chairman of the freedom of information committee of the 
Virginia Press Association to advise you of the recent action of the association 
with regard to H. R. 2767, which amends section 22, title 5, United States Code, 
the so-called housekeeping statute, passed in 1789. 

At its meeting in Richmond, Va., on January 4, 1958, the association voted 
unanimously to support the enactment of H. R. 2767, upon the recommendations 
of the freedom of information committee. While no formal resolution was 
adopted, it was the sense of the association that the housekeeping statute should 
be so amended as to preclude any opportunity for its distortion into a device for 
keeping facts from the public. 

This action was in keeping with a resolution adopted by the association July 
20, 1957, at Williamsburg, Va., which read in part: 

“Whereas Virginians of today, as did their predecessors, believe the public 
is entitled to know the public’s business and that popular government without 
accurate information is indeed a farce or perhaps a tragedy; now, therefore, 
would resolve that the Virginia Press Association, meeting in Williamsburg on 
this 20th day of July 1957, does hereby petition and urge the General Assembly of 
Virginia at its next session to enact legislation requiring that all public docu- 
ments be available for inspection by the residents of this Commonwealth * * *.” 

I would be happy for you to file this letter with the Government Information 
Subcommittee of the House Committee on Government Operations during its 
hearings on the Moss freedom of information amendment, beginning Monday 
and Tuesday, February 3 and 4. 

If we may be of service to you in any additional way, please advise us. 
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